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In  the  United  States  District  Court, 
Northern  District  of  California,  Southern  Division 

No.  24039-S 

BANK  OP  AMERICA  NATIONAL  TRUST  AND 
SAVINGS  ASSOCIATION,  a  national  bank- 
ing association, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

AMENDED  COMPLAINT  FOR  RECOVERY 
OP  INCOME  TAXES  ILLEGALLY  AS- 
SESSED AND  COLLECTED 

Comes  now  the  plaintiff  and  for  cause  of  action 
against  the  defendant  alleges : 

First  Cause  of  Action 

I. 

This  action  arises  under  the  Internal  Revenue 
laws  of  the  United  States ;  it  is  brought  pursuant  to 
the  provisions  of  Section  24  of  the  Judicial  Code, 
U.  S.  C,  Title  28,  Sec.  41  (20)  for  the  recovery  of 
income  taxes  erroneously  and  illegally  collected 
from  the  plaintiff  as  hereinafter  more  fully  appears. 

IL 

The  plaintiff  is  a  national  banking  association 
organized  and  existing  under  and  by  virtue  of  the 
laws  of  the  United  States  of  America.  Its  principal 
place  of  business  is  in  the  City  and  [1*]  County  of 


•  Page  numbering  appearing  at  foot  of  page  of  original  certified 
Transcript  of  Record. 
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San    Francisco,    State    of    California,    and    in   the 
Northern  District  of  California,  Southern  Division. 

III. 

That  at  all  times  herein  mentioned  defendant  was 
and  now  is  a  sovereign  body  politic  by  whom, 
through  its  agents,  the  taxes  for  which  refund  is 
hereby  sought  were  erroneously  and  illegally  as- 
sessed and  collected.  The  taxes  herein  sought  to  be 
recovered  were  paid  to  Clifford  C.  Anglim,  the  then 
Collector  of  Internal  Revenue  for  the  First  District 
of  California.  Said  Clifford  C.  Anglim  is  no  longer 
in  office  as  Collector  of  Internal  Revenue. 

IV. 

Plaintiff  duly  filed  its  income  tax  return  for  the 
calendar  year  1938,  reporting  thereon  a  net  income 
of  $12,085,924.40  and  a  tax  of  $697,171.74,  which  tax 
was  duly  paid  to  the  said  Clifford  C.  Anglim,  the 
then  Collector  of  Internal  Revenue  for  the  First 
District  of  California. 

In  1942  the  Commissioner  of  Internal  Revenue 
investigated  plaintiff's  tax  return  and  made  certain 
adjustments  of  said  tax  return,  increasing  plain- 
tiff's net  income  for  said  year  1938  to  $13,044,356.88. 
As  the  result  of  these  adjustments  the  Commissioner 
of  Internal  Revenue  determined  plaintiff's  tax  lia- 
bility for  said  year  to  be  $855,792.20,  indicating  a 
deficiency  in  tax  due  from  plaintiff  of  $158,620.46. 
This  tax  deficiency,  together  with  interest  thereon  in 
the  amount  of  $28,254.00,  was  assessed  by  the  Com- 
missioner of  Internal  Revenue  against  the  plaintiff 
in  March,  1942,  and  was  paid  by  plaintiff  to  the 
said  Clifford  C.  Anglim,  the  then  Collector  of  In- 
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temal  Revenue,  on  March  17,  1942.  Though  plaintiff 
agreed  to  the  assessment  of  this  tax  deficiency,  and 
paid  it,  plaintiff  reserved  the  right  to  contest  the 
adjustments  made  by  the  Commissioner  of  Internal 
Revenue,  and  specifically  the  depreciation  adjust- 
ment, and  reserved  the  right  to  file  claim  for  [2] 
refund  for  any  tax  which  it  might  have  overpaid 
for  said  year  1938. 

V. 

One  of  the  adjustments  made  by  the  Commis- 
sioner of  Internal  Revenue  as  the  result  of  his 
investigation  of  plaintiff's  tax  return,  as  aforesaid, 
was  the  disallowance  of  $279,384.22  of  the  deduc- 
tion claimed  by  plaintiff  as  depreciation  on  its  fur- 
niture and  fixtures  used  in  its  business.  Plaintiff 
had  claimed  a  deduction  on  its  return  for  said  de- 
j)reciation  of  $660,146.37  and  the  Commissioner 
allowed  $380,762.15,  disallowing  the  difference  of 
$279,384.22  as  aforesaid. 

VI. 

Prior  to  December  31,  1931,  plaintiff  had  been 
deducting  on  its  income  tax  returns  the  same 
amount  of  depreciation  which  it  charged  off  on  its 
books.  As  to  furniture  and  fixtures,  it  was  com- 
puting its  depreciation  at  the  rate  of  8%  per 
annum  on  the  assumption  that  the  furniture  and 
fixtures  would  have  an  average  useful  life  of  121/2 
years  from  time  of  purchase. 

Shortly  after  December  31,  1931,  the  plaintiff 
made  a  survey  to  investigate  the  accuracy  of  its 
depreciation  rate,  and  determined  that  its  rate  on 
furniture  and  fixtures  was  excessive  and  that  the 


% 


United  States  of  America  5 

averaee  useful  life  of  furniture  and  fixtures  on  hand 
on  December  31,  1931,  was  12^/2  years  from  that 
date,  and  of  new  furniture  and  fixtures  was  15 
years,  and  it  thereupon  changed  its  depreciation 
rate  for  bookkeeping  purposes  and  thereafter 
charged  off  of  its  books  a  depreciation  allowance 
computed  by  using  a  rate  of  8%  on  the  residual 
value  of  the  furniture  and  fixtures  on  hand  on  De- 
cember 31,  1931,  and  a  rate  of  6%%  on  new  acquisi- 
tions thereafter.  Plaintiff  however  continued  to 
compute  its  depreciation  at  the  rate  of  8%  per 
annum  on  original  cost  in  computing  its  deduction 
for  depreciation  claimed  on  its  income  tax  return 
for  each  of  the  years  1932  to  1937  inchisive.  A  state- 
ment [3]  of  plaintiff's  cost  of  furniture  and  fixtures 
and  the  accumulated  depreciation  thereon  as  of  the 
dates  indicated,  as  reflected  on  its  books,  on  its 
income  tax  returns,  and  in  the  determination  made 
by  the  Commissioner  of  Internal  Revenue,  herein- 
after referred  to,  is  as  follows: 

December  31,  December  31,  December  31, 

1931  1935  1937 

Cost  —  per  books,  per 
tax  returns,  and  per 
Commissioner 's  com- 
putations   $11,916,844.89        $11,858,527.50        $13,297,655.02 

Accumulated  depreciation : 

Per  books 5,334,498.48  7,066,353.07  8,288,320.67 

Per  tax  return 5,334,498.48  8,451,154.98  10,074.023.87 

Per  Commissioner 's 

computations    ....     5,334,498.48  8,451,154.98  9,244,215.23 

Cost  less  accumulated 
depreciation 

Per  books  6,582,346.41  4,792,174.43  5,009,334.35 

Per  tax  return 6,582,346.41  3,407,372.52  3,223,631.15 

Per  Commissioner 's 

computations    ....     6,582,346.41  3,407,372.52  4,053,439.79 
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On  its  income  tax  returns  for  1938  and  1939  plain- 
tiff deducted  the  same  amount  of  depreciation  as 
was  charged  off  on  its  books. 

VII. 

The  Commissioner  of  Internal  Revenue  deter- 
mined that  as  of  December  31,  1935,  all  furniture 
and  fixtures  then  on  hand  had  a  ten  year  life  from 
that  date,  and  that  as  of  December  31,  1937,  the 
life  of  these  same  fixtures  was  redetermined  to  be 
ten  years  after  December  31,  1937,  and  he  further 
determined  that  the  life  of  all  the  furniture  and 
fixtures  acquired  after  December  31,  1935,  had  a 
useful  life  of  16%  years  after  date  of  acquisition. 
In  applying  this  determination  the  Commissioner 
of  Internal  Revenue  made  the  following  computa- 
tions. [4] 

(1)  He  took  the  residual  value  (cost  less 
accumulated  depreciation)  as  of  December  31, 
1935,  of  furniture  and  fixtures  on  hand  on  that 
date  as  that  value  was  reflected  on  plaintiff's 
tax  return  for  the  year  1935,  and  tlien  took 
one-tenth  thereof  as  the  depreciation  allowance 
thereon  for  each  of  the  years  1936  and  1937. 
He  then  deducted  the  aggregate  of  the  depre- 
ciation allowances  so  computed  for  the  years 
1936  and  1937  from  the  said  residual  value  as 
of  December  31,  1935,  and  thus  computed  the 
residual  value  as  of  December  31,  1937.  He 
then  took  one-tenth  of  that  residual  value  as 
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the  depreciation  allowance  thereon  for  each  of 
the  years  1938  and  1939. 

(2)  On  furniture  and  fixtures  acquired  after 
December  31,  1935,  he  applied  an  annual  rate 
of  depreciation  of  6%  of  the  cost  thereof,  ex- 
cepting for  the  year  of  acquisition,  in  which 
year  he  allowed  depreciation  at  the  rate  of  3%. 

VIII. 

In  the  years  1932  to  1935,  inclusive,  the  plaintiff 
sustained  net  losses,  the  losses  for  each  of  said 
years  being  in  excess  of  the  depreciation  reported 
in  each  such  year. 

IX. 

The  Commissioner  of  Internal  Revenue  acknowl- 
edges that  the  depreciation  deduction  taken  by 
plaintiff  on  its  tax  return  for  each  of  the  years 
1932  to  1935,  inclusive,  was  excessive.  In  determin- 
ing the  furniture  and  fixtures  deiDreciation  deduc- 
tion for  the  year  1938  and  1939,  as  hei'einbefore 
alleged,  the  Commissioner  of  Internal  Revenue 
changed  the  rate  of  dei)reciation  used  by  plaintiff 
for  each  year  1936  to  1939,  inclusive,  but  made  no 
adjustment  to  restore  to  the  residual  value  of  said 
furniture  and  fixtures  as  of  December  31,  1935,  as 
shown  on  plaintiff's  tax  returns  to  that  date,  the 
excessive  report  of  depreciation  on  said  [5]  prop- 
erty for  the  years  1932  to  1935,  inclusive. 

The  excessive  depreciation  claimed  in  the  years 
1932  to  1935  was  not  allowed  or  allowable  as  a  de- 
duction for  income  tax  purposes  in  those  years. 
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X. 

Years  before  the  Commissioner  of  Internal  Rev- 
enue made  his  determination  of  plaintiff's  deprecia- 
tion allowance  as  aforesaid,  plaintiff  had  advised 
the  Commissioner  of  Internal  Revenue  through  his 
agents,  the  ofiice  of  the  Internal  Revenue  Agent  in 
Charge  at   San  Francisco,  California  that  its  de- 
preciation deduction  taken  on  its  tax  return  for 
years  after  December  31,  1931  was  not  in  accord- 
ance  with  its  books,  and  was  excessive  and  requested 
the  Commissioner  of  Internal  Revenue  to  recompute 
the  depreciation  for  all  years.     The  Commissioner 
of  Internal  Revenue,  through  his  said  agents,  ad- 
vised plaintiff  that  since  plaintiff  had  such  large 
net  losses  for  the  years  1932  to  1935,  inclusive,  that 
no  adjustment  of  the  depreciation  could  result  in 
a  tax  liability  for  those  years,  the  revision  of  the 
depreciation  schedule  for  all   years  would  be   de- 
ferred until  the  audit  of  a  return  involving  a  tax 
liability.      Plaintiff    relied    ui^on    this    advice    and 
refrained   from  compiling  revised   schedules   until 
such  audit  would  be  made.     Thereafter,  such  audit 
was  made  when  the  Commissioner  of  Internal  Rev- 
enue,  through   his   said   agents,   audited   plaintiff's 
tax  returns  for  the  years  1936,  1937.  1938,  and  1939, 
and  plaintiff  worked  almost  a  year  with  the  Internal 
Revenue  Agents  computing  and  compiling  revised 
depreciation    schedules    for    all    years.       In    said 
schedules  there  was  restored  to  the  residual  value 
of  plaintiff's  furniture  and  fixtures  as  of  December 
31,   1935   the   excessive   depreciation   taken   in   the 
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years  1932  to  1935  inclusive,  and  the  residual  value 
of  said  furniture  and  fixtures  as  of  December  31, 
1935,  as  recorded  on  plaintiff's  books  and  records, 
was  accepted  [6]  as  the  correct  residual  value  on 
that  date.  After  said  revised  schedules  were  com- 
pleted, the  Commissioner  of  Internal  Revenue 
ruled  that  plaintiff  was  not  entitled  to  restoration 
of  the  excessive  depreciation  taken  on  its  tax  re- 
turns in  the  years  1932  to  1935,  inclusive,  and  he 
thereupon  rejected  the  revised  depreciation  sched- 
ules and  made  the  determination  hereinbefore 
alleged.  The  said  revised  schedules  showed  a  de- 
preciation allowance  for  furniture  and  fixtures  of 
$491,546.70  for  the  year  1938  and  $530,503.05  for 
the  year  1939.  In  his  final  determination  herein- 
before alleged,  the  Commissioner  of  Internal  Rev- 
enue used  the  same  rates  of  depreciation  as  were 
used  in  the  rejected  revised  schedules  but  applied 
them  on  a  lower  residual  value  for  furniture  and 
fixtures  on  hand  on  December  31,  1935. 

The  average  useful  life  of  furniture  and  fixtures 
used  by  plaintiff  in  its  business  is  15  years  from 
date  of  acquisition. 

XI. 

The  residual  value  of  plaintiff's  furniture  and 
fixtures  on  December  31,  1935  is  the  residual  value 
as  reflec-ted  in  its  books  and  records  on  that  date. 
Furniture  and  fixtures  on  hand  on  that  date  had 
a  remaining  useful  life  of  10  years  from  that  date. 
Plaintiff  has  no  objection  to  the  Commissioner's 
determination  that   the   furniture  and   fixtures   on 


10  Bank  of  America,  et  at,,  vs. 

hand  on  that  date  had  a  useful  life  of  10  years  from 
that  date,  but  alleges  that  the  Commissioner  erred 
in  computing  the  depreciation  allowance  thereon 
for  the  years  after  1935  by  applying  a  10%  rate 
to  the  residual  values  as  shown  on  the  tax  return  for 
1935,  and  the  Commissioner  should  have  restored 
to  said  residual  value  the  excessive  depreciation 
reported  on  the  returns  for  1932  to  1935  and  should 
have  used  the  residual  value  as  shown  by  plaintiff's 
books. 

XII. 

The  reasonable  allowance  for  depreciation  on 
plaintiff's  [7]  furniture  and  fixtures  for  the  year 
1938  is  at  least  $660,146.37  and  plaintiff  is  entitled 
to  deduction  of  these  amounts  in  computing  its 
taxable  net  income  for  the  said  years. 

XIII. 

During  the  year  1938  plaintiff  owned  certain 
buildings  which  it  used  in  connection  with  its  busi- 
ness as  bank  premises.  The  reasonable  allowance 
for  the  depreciation  of  said  buildings  during  the 
year  1938  was  $368,953.22.  In  its  income  tax  re- 
turn for  the  year  1938  plaintiff  took  a  deduction 
for  the  depreciation  of  only  $318,743.70  whereas 
it  was  entitled  to  take  and  should  have  taken  a  de- 
duction for  the  depreciation  of  said  buildings  in 
the  amount  of  $368,953.22.  As  the  result  of  its 
failure  to  deduct  the  full  amount  of  the  depreciation 
which  was  allowable  for  said  buildings,  plaintiff 
inadvertently  and  erroneously  overstated  its  net 
income  for  the  year  1938  by  the  amount  of  $50,- 
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209.52  and  overstated  its  income  tax  liability  for 
the  year  1938  by  the  amount  of  $8,284.57.  In  re- 
determining plaintiff's  net  income  and  tax  liability 
for  the  year  1938,  as  aforesaid,  the  Commissioner 
of  Internal  Revonue  made  no  adjustment  in  the 
deduction  of  $318,743.70  taken  for  depreciation  of 
bank  premises. 

XIV. 

On  March  14,  1942  the  plaintiff  made  and  filed  its 
written  claim  for  refund  of  income  taxes  for  the 
calendar  year  1938  in  the  amount  of  $115,000.00  or 
such  greater  amount  as  is  legally  refundable.  On 
April  25,  1942  the  plaintiff  made  and  filed  a 
further  written  claim  for  refund  of  income  taxes 
overpaid  by  it  for  the  calendar  year  1938  in  the 
amount  of  $273,620.46,  or  such  greater  amount  as 
is  legally  refundable,  and  in  said  claim  plaintiff 
incorporated  by  reference  the  earlier  claim  filed  as 
hereinbefore  stated.  Said  claims  were  filed  with 
defendant  by  the  filing  of  them  with  the  then  Col- 
lector of  Internal  Revenue  [8]  of  the  said  First 
District  of  California  according  to  the  provisions 
of  the  law  in  that  regard  and  the  regulations  of 
the  Secretary  of  the  Treasury  established  in  pur- 
suance thereof.  Plaintiff  alleged  in  said  claims 
the  same  contention,  grounds  and  facts  as  herein- 
before alleged,  as  well  as  other  contentions  not  in- 
cluded in  the  subject  matter  of  this  proceeding.  Of 
the  total  amount  of  refund  claimed,  an  amount  of 
$54,382.97  is  applicable  to  the  cause  of  action  pre- 
sented herein.  Copies  of  said  claims  are  attached  to 
the  original  Complaint  filed  herein  as  Exhibits  A 
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and  B  and  are  by  this  reference  hereby  made  a 
part  hereof  the  same  as  though  fully  set  forth 
herein.  The  said  refund  claims  were  rejected  on 
April  4,  1944  by  the  defendant  through  the  Com- 
missioner of  Internal  Revenue.  Copy  of  the  notice 
of  rejection  is  attached  to  the  original  Complaint 
herein  as  Exhibit  C  and  is  by  this  reference  made 
a  part  hereof  the  same  as  though  fully  set  forth 
herein. 

XV. 

No  part  of  the  total  tax  collected  from  plaintiff 
by  defendant,  as  aforesaid,  as  income  taxes  for 
the  calendar  year  1938,  has  been  repaid  or  refunded, 
and  $54,382.97  of  the  amounts  collected,  together 
with  interest  thereon  from  the  dates  of  payment 
thereof,  is  due  and  owing  from  defendant  to  plain- 
tiff. 

XVI. 

That  no  other  action  has  been  had  on  said  refund 
claims  (or  either  of  them)  here  sued  upon,  in  Con- 
gress or  any  department  of  the  Government  or  any 
Court;  that  plaintiff  is  the  sole  owner  of  said  claim 
here  sued  upon  and  is  therefore  justly  entitled  to 
the  amount  herein  claimed  from  said  defendant. 

XVII. 

The  Commissioner  of  Internal  Revenue  at  all 
times  mentioned  in  this  proceeding  and  in  all  ac- 
tions taken  by  him  directly  or  through  his  agents, 
as  described  in  this  proceedings,  was  acting  [9] 
as  an  officer  of  the  United  States,  duly  qualified 
and  appointed  to  act  for  and  on  behalf  of  the 
United  States. 
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Second  Cause  of  Action 

For  another,  further  and  second  cause  of  action 
herein,  plaintiff  alleges: 

I. 

Plaintiff  realleges  all  of  paragraph  I,  II,  III,  VI, 
VII,  VIII,  IX,  X,  XI,  XVI  and  XVII  of  the  first 
cause  of  action  herein  and  makes  the  same  a  part 
of  this  second  cause  of  action,  the  same  as  if  fully 
set  forth  herein. 

II. 

Plaintiff  duly  filed  its  income  tax  return  for  the 
calendar  year  1939,  reporting  thereon  a  net  income 
of  $10,006,392.07  and  a  tax  of  $562,447.33,  which 
tax  was  duly  paid  to  the  said  Clifford  C.  Anglim, 
the  then  Collector  of  Internal  Revenue  for  the  First 
District  of  California. 

In  1942  the  Commissioner  of  Internal  Revenue 
investigated  plaintiff's  tax  return  and  made  certain 
adjustments  of  said  tax  return,  increasing  plain- 
tiff's net  income  for  said  year  1939  to  $10,592,673.48. 
As  the  result  of  these  adjustments  the  Commis- 
sioner of  Internal  Revenue  determined  plaintiff's 
tax  liability  for  said  year  to  be  $659,924.79,  indicat- 
ing a  deficiency  in  tax  due  from  plaintiff  of  $97,- 
477.46.  This  tax  deficiency,  together  with  interest 
thereon  in  the  amount  of  $11,514.35,  was  assessed 
by  the  Commissioner  of  Internal  Revenue  against 
the  plaintiff  in  March,  1942,  and  was  paid  by  plain- 
tiff to  the  said  Clifford  C.  Anglim,  the  then  Col- 
lector  of   Internal   Revenue,    on    March    17,    1942. 
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tax  deficiency,  and  paid  it,  plaintiff  reserved  the 
right  to  contest  the  adjustments  made  by  the  Com- 
missioner of  Internal  Revenue,  and  specifically  the 
depreciation  adjustment,  and  reserved  the  right  to 
file  claim  [10]  for  refund  for  any  tax  Avliich  it 
might  have  overpaid  for  said  year  1939. 

III. 

One  of  the  adjustments  made  by  the  Commis- 
sioner of  Internal  Revenue  as  the  result  of  his 
investigation  of  plaintiff's  tax  return  as  aforesaid, 
was  the  disallowance  of  $275,267.78  of  the  deduction 
claimed  by  plaintiff  as  depreciation  on  its  furniture 
and  fixtures  used  in  its  business.  Plaintiff  had 
claimed  a  deduction  on  its  return  for  said  deprecia- 
tion of  $694,986.26  and  the  Commissioner  allowed 
$419,718.48,  disallowing  the  difference  of  $275,- 
267.78,  as  aforesaid. 

IV. 

The  reasonable  allowance  for  depreciation  on 
plaintiff's  furniture  and  fixtures  for  the  year  1939 
is  at  least  $694,986.26  and  plaintiff  is  entitled  to 
deduction  of  these  amounts  in  computing  its  taxable 

net  income  for  the  said  vears. 

«/ 

V. 

During  the  year  1939  plaintiff  owoied  certain 
buildings  which  it  used  in  connection  with  its  busi- 
ness as  bank  premises.  The  reasonable  allowance 
for  the  depreciation  of  said  buildings  during  the 
year  1939  was  $340,338.96.  In  its  income  tax  re- 
turn for  the  year  1939  plaintiff  took  a  deduction 
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for  the  depreciation  of  only  $309,357.10  whereas 
it  was  entitled  to  take  and  should  have  taken  a 
deduction  for  the  depreciation  of  said  buildings  in 
the  amount  of  $340,338.96.  As  the  result  of  its 
failure  to  deduct  the  full  amount  of  the  depreciation 
which  was  allowable  for  said  buildings,  plaintiif 
inadvertently  and  erroneously  overstated  its  net 
income  for  the  year  1939  by  the  amount  of  $30,- 
981.86  and  overstated  its  income  tax  liability  for 
the  year  1939  by  the  amount  of  $5,112.01.  In  re- 
determining plaintiff's  net  income  and  tax  liability 
for  the  year  1939,  as  aforesaid,  the  Commissioner 
of  [11]  Internal  Revenue  made  no  adjustment  in 
the  deduction  of  $309,357.10  taken  for  depreciation 
of  bank  premises. 

VI. 

On  April  25,  1942  plaintiff  made  and  filed  its 
written  claim  for  refund  of  income  taxes  overpaid 
by  it  for  the  calendar  year  1939  in  the  amount  of 
$97,477.46  or  such  greater  amount  as  is  legally 
refundable.  Said  claim  was  filed  with  defendant 
by  the  filing  thereof  with  the  then  Collector  of 
Internal  Revenue  of  said  First  District  of  Cali- 
fornia, according  to  the  provisions  of  law  in  that 
regard  and  the  regulations  of  the  Secretary  of  the 
Treasury  established  in  pursuance  thereof.  Plain- 
tiff alleged  in  said  claim,  as  the  basis  thereof,  the 
same  grounds  and  facts  as  hereinbefore  alleged. 
Of  the  total  amount  of  refund  claimed,  the  amount 
of  $50,531.19  is  applicable  to  the  cause  of  action 
presented  herein.     A  full,  true  and  correct  copy 
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of  said  claim  is  attached  to  the  original  Complaint 
filed  herein  as  Exhibit  D  and  is  by  this  reference 
hereby  made  a  part  hereof  the  same  as  though  fully 
set  forth  herein.  The  said  refund  claim  was  re- 
jected by  the  defendant  on  April  4,  1944  through 
the  Commissioner  of  Internal  Revenue.  Copy  of 
the  notice  of  rejection  is  attached  to  the  original 
Complaint  herein  as  Exhibit  C  and  is  by  this  ref- 
erence made  a  part  hereof  the  same  as  though  fully 
set  forth  herein. 

VII. 

No  part  of  the  total  tax  collected  from  plaintiff 
by  defendant,  as  aforesaid,  as  income  taxes  for 
the  year  1939,  has  been  repaid  or  refunded,  and 
$50,531.19  of  the  amounts  collected,  together  with 
interest  thereon  from  the  dates  of  payment  thereof, 
is  due  and  owing  from  defendant  to  plaintiff. 

Wherefore,  plaintiff  prays  that  it  have  and  re- 
cover from  defendant  the  sum  of  $54,382.97  as  in- 
come taxes  erroneously  and  illegally  collected  from 
it  for  the  year  1938,  the  sum  of  [12]  $50,531.19  as 
income  taxes  erroneously  and  illegally  collected 
from  it  for  the  year  1939,  together  with  interest  on 
said  sums  as  i3rovided  by  law,  costs  of  suit  herein, 
and  such  other  and  further  relief  as  the  Court  may 
deem  proper  in  the  premises. 

/s/  GEORGE  H.  KOSTER, 

Attorney   for  Plaintiff. 
Of  Counsel: 

BAYLEY  KOHLMEIER, 
300  Montgomery  Street, 
San  Francisco,  California. 
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State  of  California, 

City  and  County  of  San  Francisco — ss. 

R.  P.  A.  Everard,  being  first  duly  sworn,  deposes 
and  says: 

That  he  is  an  officer,  to  wit,  Vice-President  and 
Cashier  of  Bank  of  America  National  Trust  and 
Savings  Association,  plaintiff  herein;  that  he  has 
read  the  foregoing  complaint  and  knows  the  con- 
tents thereof;  and  that  the  same  is  true  of  his  own 
knowledge,  except  as  to  matter  therein  stated  upon 
information  and  belief,  and  as  to  those  matters  he 
believes  it  to  be  true. 

R.  P.  A.  EVERARD. 

Subscribed  and  sworn  to  before  me  this  25th  day 
of  October,  1945. 

[Seal]  JOHN  P.  BURNS, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  Expires  April  12,  1949. 

[Endorsed] :  Piled  Nov.  27,  1945.  [13] 
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[Title  of  District  Court  and  Cause.] 

ANSWER  TO  AMENDED  COMPLAINT 

The  defendant,  United  States  of  America,  comes 
now  by  its  attorney,  Frank  J.  Hennessy,  United 
States  Attorney  for  the  Northern  District  of  Cali- 
fornia, and  for  answer  to  the  amended  complaint 
aver  as  follows: 

As  to  First  Cause  of  Action 

I. 

Admits  the  allegation  that  this  action  arises  under 
the  Internal  Revenue  laws  of  the  United  States 
and  that  it  is  brought  under  the  provisions  of  Sec- 
tion 24  of  the  Judicial  Code,  28  U.S.C,  1940  ed. 
Sec.  41  (20)  for  the  recovery  of  income  taxes  paid, 
but  denies  the  other  allegations  contained  in  pai'a- 
graph  I  of  the  amended  complaint. 

II. 

Admits  the  allegations  contained  in  paragrai)h 
II  of  the  amended  complaint.  [14] 

III. 

For  answer  to  the  allegations  contained  in  para- 
graph III  of  the  amended  complaint  defendant 
admits  that  the  taxes  herein  sought  to  be  recovered 
were  paid  to  Clifford  C.  Anglin,  the  then  Collector 
of  Internal  Revenue  for  the  First  District  of  Cali- 
fornia and  the  said  Clifford  C.  Anglin  was  no  longer 
in  office  as  Collector  of  Internal  Revenue  when  this 
action  was  begun;  and  denies  all  other  allegations 
in  said  paragraph. 
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IV. 

The  allegations  contained  in  paragraph  IV  of  the 
amended  complaint  are  admitted. 

V. 

The  allegations  contained  in  paragraph  V  of  the 
amended  complaint  are  admitted. 

VI. 

For  answer  to  the  allegations  contained  in  para- 
graph VI  of  the  amended  complaint  the  defendant 
admits  and/or  avers  as  follows: 

(a)  That  prior  to  December  31,  1931,  plaintiff 
had  been  deducting  on  its  income  tax  returns  the 
same  amount  of  depreciation  which  it  had  charged 
off  on  its  books  as  to  furniture  and  fixtures;  (b) 
that  for  each  of  the  years  1932  to  1935,  inclusive, 
plaintiff  deducted  on  its  income  tax  returns  for 
depreciation  on  its  furniture  and  fixtures  amounts 
in  excess  of  the  amounts  charged  off  upon  its  books 
annually  as  depreciation  upon  the  same  properties; 
(c)  that  plaintiff  did  likewise  for  each  of  the  years 
1936  and  1937;  (d)  that  plaintiff  on  its  income  t^x 
returns  for  the  years  1938  and  1939  now  in  ques- 
tion deducted  the  same  amount  of  depreciation  on 
furniture  and  fixtures  as  w^as  charged  off  on  its 
books  for  those  two  years;  and  (e)  that  defendant 
is  without  knowledge  or  information  sufficient  to 
form  a  belief  as  to  the  truth  of  the  other  averments 
contained  in  said  paragraph  of  the  amended  com- 
plaint.      Defendant     avers     that     the     deductions 
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claimed  on  plaintiff's  retiuTis  for  the  years  1938  and 
1939  are  excessive  as  it  more  fully  pointed  out  here- 
inafter. [15] 

VII. 

Defendant  admits  the  allegations  contained  in 
paragraph  VII  of  the  amended  complaint  but 
denies  that  the  Commissioner  failed  to  allow  reason- 
able and  sufficient  deductions  for  depreciation  of 
furniture  and  fixtures  of  the  plaintiff  for  either  of 
said  taxable  years  1938  and  1939  when  all  of  the 
factors  properly  entered  into  the  computation  of 
said  depreciation  deductions  are  taken  into  con- 
sideration. 

VIII. 

Defendant  admits  the  allegations  contained  in 
paragraph  VIII  of  the  amended  complaint. 

IX. 

The  defendant  denies  the  allegations  contained 
in  paragraph  IX  of  the  amended  complaint  excej^t 
it  admits  that  the  Commissioner  of  Internal  Rev- 
enue changed  the  rate  of  depreciation  used  by 
plaintiff  for  the  years  1938  and  1939  now  in  ques- 
tion and  also  for  the  years  1936  and  1937  (if  this 
latter  fact  be  material)  and  also  admits  that  the 
Commissioner  made  no  adjustment  to  the  deprecia- 
tion bases  of  plaintiff's  furniture  and  fixtures  to 
restore  to  their  residual  value  as  of  July  31,  1935, 
any  depreciation  claimed  on  its  returns  and  allowed 
by  the  Commissioner  for  the  years  1932  to  1935, 
inclusive. 
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X. 

For  answer  to  the  allegations  contained  in  para- 
graph X  of  the  amended  complaint  defendant  (a) 
admits  and  avers  that  the  Commissioner  of  Internal 
Revenue  ruled  in  his  audit  of  plaintiff's  income 
tax  returns  for  the  years  1936-1939,  inclusive,  that 
plaintiff  vras  not  entitled  to  have  restored  to  the 
residual  value  or  base  of  plaintiff's  furniture  and 
fixtures  as  of  December  31,  1935  any  amount 
claimed  in  his  tax  returns  and  allowed  by  the  Com- 
missioner as  deductions  for  depreciation  upon  fur- 
niture and  fixtures  for  any  prior  tax  years 
1932-1935,  even  though  such  deductions  claimed  and 
allowed  for  those  years  exceeded  the  amounts  of 
depreciation  as  to  furniture  and  fixtures  charged 
off  upon  the  plaintiff's  books  for  the  same  years; 
(b)  admits  that  under  the  Commissioner's  revised 
depreciation  schedule,  allowances  of  depreciation 
for  furniture  and  fixtures  were  made  by  the  Com- 
missioner in  [16]  his  final  determination  in  the 
sums  of  $380,762.15  for  the  year  1938  and  $419,- 
718.48  for  the  year  1939;  (c)  denies  that  this  de- 
fendant is  in  any  way  bound  by  any  depreciation 
schedules  jorepared  by  subordinates  of  the  Com- 
missioner which  the  Conmiissioner  refused  to  ap- 
prove or  accept  as  his  final  determination  in  the 
matter:  (d)  denies  that  such  schedules  prepared 
by  the  Commissioner's  subordinates  to  the  extent 
that  they  were  disapproved  by  the  Commissioner 
are  either  relevant  or  material;  and  (e)  denies  that 
the  final  allowances  of  depreciation  as  approved  by 
the  Commissioner  are  either  erroneous,  inadequate 
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or  fail  in  any  way  to  meet  the  applicable  statutory 
requirement  for  reasonable  allowance  of  deprecia- 
tion with  respect  to  property  used  in  plaintiff's 
business  under  all  of  the  facts  and  circumstances 
of  the  particular  case.  Defendant  is  without 
knowledge  or  information  sufficient  to  form  a  belief 
as  to  the  other  allegations  contained  in  paragraph 
X  of  the  amended  complaint. 

XI. 

Defendant  denies  the  allegations  contained  in 
paragraph  XI  of  the  amended  complaint. 

XII. 

Defendant  denies  the  allegations  contained  in 
paragraph  XII  of  the  amended  complaint. 

XIII. 

The  allegations  contained  in  paragrai^h  XIII  of 
the  amended  complaint  are  denied  except  it  is  ad- 
mitted that:  During  the  year  1938  plaintiff  owned 
certain  buildings  which  it  used  in  connection  with 
its  business  as  bank  premises.  In  its  income  tax 
return  for  the  year  1938  plaintiff  took  a  deduction 
for  depreciation  (on  such  buildings)  of  only  $318,- 
743.70.  In  redetermining  plaintiff's  net  income  and 
tax  liability  for  the  year  1938,  the  Commissioner  of 
Internal  Revenue  made  no  adjustment  in  the  de- 
duction of  $318,743.70  later  for  depreciation  of  bank 
premises. 

XIV. 

Defendant  admits  the  allegations  contained  in 
paragrai)h  XIV  of  the  amended  complaint.  [17] 
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XV. 

Defendant  denies  the  allegations  contained  in 
paragraph  XV  of  the  amended  complaint  except 
that  it  is  admitted  that  no  part  of  the  income  tax 
collected  from  plaintiff  by  defendant  for  the  year 
1938  has  been  refunded  or  repaid  to  plaintiff. 

XVI. 

Defendant  denies  the  allegations  contained  in 
paragraph  XVI  of  the  amended  complaint  except 
that  it  is  admitted  that  no  other  action  (other  than 
rejection  of  the  claim  for  refund  by  the  Commis- 
sioner of  Internal  Revenue)  has  been  had  on  plain- 
tiff's refund  claims  for  the  year  1938  (on  either  of 
them),  either  in  Congress  or  in  any  department  of 
the  government  or  in  any  court. 

For  further  answer  to  paragraph  XVI  of  the 
amended  complaint  defendant  avers  (a)  that  on 
March  21,  1940,  the  Commissioner  of  Internal  Rev- 
enue issue  a  statutory  notice  proposing  to  assess 
certain  deficiencies  with  respect  to  plaintiff's  in- 
come tax  returns  for  the  years  1936  and  1937 ;  (b) 
that  said  proposed  deficiency  assessments  for  these 
two  years  prior  to  the  period  now  in  controversy 
were  based  in  part  upon  the  Commissioner's  re- 
adjustment of  the  residual  value  of  plaintiff's 
furniture  and  fixtures  as  of  December  31,  1935  for 
the  purpose  of  computing  depreciation  allowances 
thereon  subsequent  to  said  date,  the  propriety  of 
which  adjustments  of  plaintiff's  same  depreciation 
bases  has  been  put  in  question  by  plaintiff  in  this 
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proceeding;  (c)  that  in  June,  1940,  plaintiff  filed 
a  petition  with  the  United  States  Board  of  Tax 
Appeals  (now  United  States  Tax  Court)  for  a  re- 
determination of  said  deficiencies,  which  petition 
was  docketed  by  that  tribunal  under  its  number 
103396;  (d)  that  in  said  petition  for  redetermina- 
tion of  its  1936  and  1937  income  tax  liability  the 
plaintiff  challenged  the  propriety  of  both  the  re- 
computation  of  its  depreciation  bases  as  of  Decem- 
ber 31,  1935,  and  determination  of  the  period  of 
useful  life  of  said  properties  as  used  by  the  Com- 
missioner in  computing  the  deduction  for  deprecia- 
tion upon  furniture  and  fixtures  for  tlie  years  1936 
and  1937;  (e)  that  [18]  the  Commissioner  in  his 
answer  denied  the  existence  of  any  error,  impro- 
priety or  inadequacy  in  his  recomputation  of  plain- 
tiff's depreciation  bases  as  of  December  31,  1935 
or  otherwise  entering  into  his  allowance  of  de- 
ductions for  depreciation  upon  plaintiff's  furniture 
and  fixtures  for  the  years  1936  and  1937;  (f)  that 
said  proceeding  was  by  stipulation  of  the  parties 
disposed  of  by  the  Tax  Court  of  the  United  States 
entering  on  August  31,  1946,  a  determination  ^^That 
there  are  deficiencies  in  income  tax  of  $260,709.60 
and  $2,325.09  for  the  years  1936  and  1937";  (g) 
that  such  final  determination  entered  by  the  Tax 
Court  of  the  United  States  is  binding  and  conchisive 
to  the  extent  that  the  same  questions  of  fact  and 
issues  of  law  are  material  to  the  determination 
herein  of  plaintiff's  disputed  depreciation  deduc- 
tions  upon   furniture   and   fixtures   for   the   rears 
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1938  and  1939  with  respect  to  the  residual  value 
on  depreciation  bases  of  plaintiff's  furniture  and 
fixtures  as  of  December  31,  1935  and  the  remaining 
period  of  useful  life  of  said  assets  as  of  that  date 
for  the  purpose  of  determining  the  bases  of  de- 
preciation for  the  years  1936  and  1937  recognized 
by  the  Tax  Court  of  the  United  States  pursuant 
to  its  order  of  August  31,  1945. 

XVII. 

Defendant  admits  the  allegations  contained  in 
paragraph  XVII  of  the  amended  complaint. 

As  to  the  Second  Cause  of  Action 

For  answer  to  plaintiff's  second  cause  of  action 
defendant  avers: 

I. 

For  answer  to  paragraph  I  of  the  second  cause 
of  action  in  which  plaintiff  realleges  all  of  para- 
graphs I,  II,  III,  VI,  VII,  VIII,  IX,  X,  XI, 
XVI  and  XVII  of  the  first  cause  of  action  herein 
defendant  realleges,  admits,  denies,  or  explains 
same  as  set  forth  in  the  corresponding  paragraphs 
of  its  answer  to  plaintiff's  first  cause  of  action  as 
fully  and  completely  as  if  fully  set  forth  herein. 

II. 

Defendant  admits  the  allegations  contained  in 
paragraph  II  of  the  second  cause  of  action  in  the 
amended  complaint. 
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III. 

Defendant  admits  the  allegations  contained  in 
paragraph  III  of  the  second  cause  of  action  in  the 
amended  complaint. 

IV. 

Defendant  denies  the  allegations  contained  in 
paragraph  IV  of  the  second  cause  of  action  in  the 
amended  complaint. 

V. 

The  allegations  contained  in  paragraph  V  of  the 
second  cause  of  action  in  the  amended  complaint 
are  denied  except  it  is  admitted  tliat:  During  the 
year  1939  plaintiff  owned  certain  buildings  wliich 
it  used  in  connection  with  its  business  as  bank 
premises.  In  its  mcome  tax  return  for  the  year  1939 
plaintiff  took  a  deduction  for  the  dex)reciation  of 
$309,357.10.  In  redetermining  plaintiff's  net  income 
and  tax  liability  for  the  years  1939,  the  Commis- 
sioner of  Internal  Revenue  made  no  adjustment  in 
the  deduction  of  $309,357.10  taken  for  depreciation 
of  bank  premises. 

VI. 

Defendant  admits  the  allegations  contained  in 
paragraph  VI  of  the  second  cause  of  action  in  the 
amended  complaint. 

VII. 

Defendant  denies  the  allegations  contained  in 
paragraph  VII  of  the  second  cause  of  action  in  the 
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amended  complaint  except  that  it  is  admitted  that 
no  part  of  the  smn  of  $97,477.46  collected  from 
plaintiff  by  defendant  as  1939  income  tax  has  been 
repaid  or  refunded  to  plaintiff. 

*  ^  -jf  *  *  *  * 

For  further  answer  to  both  causes  of  action  in 
the  amended  complaint  defendant  denies  specifically 
that  the  allowances  made  in  the  Commissioner's 
final  determination  of  plaintiff's  deductions  for  de- 
preciation of  its  buildings,  furniture  and  fixtures 
for  the  years  1938  and  1939  are  either  erroneous 
or  inadequate,  and  denies  all  allegations  in  the 
amended  complaint  not  hereinbefore  specifically  de- 
nied, admitted  or  explained ;  and  denies  further  that 
it  is  indebted  to  plaintiff  in  any  amount  whatever 
with  respect  to  the  matters  herein  complained  of. 

Wherefore,  defendant  demands  judgment  dis- 
missing the  amended  complaint  herein  and  for  its 
lawful  costs  and  disbursements  in  this  action. 

Dated  at  San  Francisco,  December  ,  1945. 

FRANK  J.  HENNESSY, 

United  States  Attorney. 

By  /s/  WILLIAM  E.  LICKING. 
[Endorsed]:     Filed  Dec.  12,  1945.    [21] 
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[Title  of  District  Court  and  Cause.] 

STIPULATION  OF  FACTS  No.  1 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  parties  hereto,  through  their  respective 
counsel,  that  the  following  facts  shall  be  taken  as 
true,  provided,  however,  that  this  stipulation  shall 
be  without  prejudice  to  the  rights  of  either  party 
to  introduce  other  and  further  evidence  not  incon- 
sistent with  the  facts  herein  stipulated  to  ])e  taken 
as  true  and  to  object  at  the  trial  of  this  case  to  any 
of  the  facts  stipulated  as  being  irrelevant  or  im- 
material. 

1.  After  a  tax  return  is  filed  with  the  office  of 
the  Collector  of  Internal  Revenue,  it  is  forwarded 
to  the  Bureau  of  Internal  Revenue  at  Washington, 
D.  C.  (office  of  the  Commissioner  or  Internal  Rev- 
enue), where  it  is  recorded;  and  [22]  where  the  re- 
turn shows  large  amounts  of  gross  income  as  the 
tax  returns  of  the  Bank  of  America  N.  T.  &  S.  A., 
it  is  sent  to  the  office  of  the  Internal  Revenue 
Agent  in  Charge  in  the  districts  in  which  the  prin- 
cipal office  of  the  taxpayer  is  located,  which,  in  the 
case  of  the  Bank  of  America  N.  T.  &  S.  A.,  is  in 
San  Francisco,  California. 

2.  The  office  of  the  Internal  Revenue  Agent  in 
Charge  will  survey  the  return  and  either  send  it 
back  to  the  Bureau  of  Internal  Revenue,  herein- 
after referred  to  as  '^ Bureau,"  or  have  it  examined 
and  audited  by  an  Internal  Revenue  Agent. 

3.  There  is  no  statutory  provision  authorizing 
the  filing  of  amended  returns.  As  a  matter  of  prac- 
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tice,  when  amended  returns  are  filed  by  any  tax- 
payer, such  returns  are  considered  to  any  extent 
appropriate  to  a  correct  determination  of  the  tax- 
payer's liability  within  the  statutory  period  of  limi- 
tation; or  the  Bureau  will  effect  the  correction 
through  the  audit  of  the  return  by  the  Internal 
Revenue  Agent's  Office,  as  hereinafter  explained. 

4.  Under  the  so-called  decentralization  proce- 
dure, effective  on  and  after  July  1,  1938,  for  audit- 
ing tax  returns,  it  is  the  duty  of  the  Internal  Rev- 
enue Agent's  Office  to  (a)  examine  and  audit  the 
return,  (b)  determine  the  facts  regarding  any  items 
reported  on  the  return,  (c)  propose  adjustments  to 
correct  any  items  erroneously  reported,  (d)  to  issue 
preliminary  audit  and  deficiency  letters  in  the  name 
of  the  Commissioner  of  Internal  Revenue  under 
Section  272(a)(1)  of  the  Internal  Revenue  Code 
and  (e)  to  perform  such  other  duties  as  may  be 
delegated  to  it  by  the  Commissioner  of  Internal 
Revenue. 

5.  It  is  the  general  procedure  since  1938  that 
when  a  tax  return  assigned  to  an  Internal  Revenue 
Agent  for  audit  involves  [23]  a  large  deduction  for 
depreciation,  an  Engineer  Revenue  Agent  attached 
to  the  Agent's  Office,  may  investigate  the  deduction 
and  prepare  a  report,  giving  the  facts  involved  as 
to  the  basis,  rates,  and  other  factors  to  be  considered 
in  the  computation  of  the  depreciation  allowance, 
and  make  recommendations  as  to  the  correction  of 
any  improper  depreciation  deduction.  A  report  of 
the  Engineer  Revenue  Agent  must  then  be  sent  to 
the    Engineering    and   Valuation    Division    of    the 
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Bureau  for  review.  The  Engineering  and  Valuation 
Division  ordinarily  accepts  the  facts  as  reported  by 
the  Engineer  Revenue  Agent  as  a  basis  for  review 
and  will  either  accept  the  report  or  recommend 
changes  where  they  take  exception  to  the  Engineer's 
conclusion  or  application  of  the  law.  When  an  En- 
gineer Revenue  Agent's  report  is  finally  approved, 
it  is  transmitted  to  the  Internal  Revenue  Agent  to 
whom  the  return  is  assigned  for  audit  and  he  pro- 
ceeds with  the  general  audit  of  the  return. 

6.  It  is  the  general  practice  that  when  a  tax  re- 
turn shows  a  large  loss  and  an  Internal  Revenue 
Agent  proceeds  far  enough  in  his  audit  to  develop 
the  fact  that  no  tax  liability  exists  for  the  period 
then  under  examination,  the  agent  submits  a  report 
to  the  Internal  Revenue  Agent  in  Charge  to  that 
effect. 

The  report  and  the  return  after  review  and  ap- 
proval of  the  report  in  the  office  of  the  Internal 
Revenue  Agent  in  ( harge  are  transmitted  to  the 
Bureau  with  a  recommendation  that  the  return  be 
accepted  as  filed.  The  taxpayer  is  not  given  copies 
of  the  report  and  recommendation. 

6a.  If  at  any  time  within  the  applicable  statute 
of  limitations  adjustments  may  be  developed  which 
might  overcome  the  loss,  the  Internal  Revenue 
Agent  may  reaudit  the  [24]  case  and  make  all 
proper  adjustments.  Also,  if  at  any  later  date  the 
net  loss  should  become  important  as  a  net  loss  carry- 
over under  Section  122  of  the  Internal  Revenue 
Code,  the  Internal  Revenue  Agent  may  reaudit  the 
return  and  make  all  proper  corrections,  including 
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the  correction  of  the  depreciation  deduction,  to  de- 
termine the  correct  net  loss  for  the  year. 

7.  If  the  Agent  in  his  audit  proposes  any  adjust- 
ment to  correct  alleged  errors  in  the  return,  and 
proposes  a  tax  as  a  result  thereof,  a  report  of  his 
findings  is  given  to  the  taxpayer.  If  the  taxpayer 
and  the  Agent  cannot  agree  as  to  the  correctness  of 
the  proposed  adjustments,  the  Internal  Revenue 
Agent  in  charge  is  authorized  to,  and  does,  issue  in 
the  name  of  the  Commissioner  of  Internal  Revenue 
a  deficiency  letter  under  the  provisions  of  Section 
272(a)  of  the  Internal  Revenue  Code,  and  this  oc- 
curs usually  before  there  is  any  submission  of  the 
case  to  the  Bureau.  After  the  deficiency  letter  is 
issued  the  taxpayer  may  request  a  review  by  an- 
other division  of  the  Bureau  of  Internal  Revenue, 
known  as  the  Technical  Staff,  which  has  authority 
to  make  a  final  closing  of  the  case  in  behalf  of  the 
Commissioner  of  Internal  Revenue,  or  the  taxpayer 
may  appeal  to  The  Tax  Court  of  the  United  States, 
or  the  taxpayer  may  pay  the  proposed  tax,  file  claim 
for  refund  and  upon  its  rejection,  sue  for  refund  in 
the  Federal  courts. 

8.  If  the  taxpayer  and  the  Agent  agree  upon  his 
proposed  adjustments,  the  files,  which  consist  of  the 
tax  return,  the  Agent's  report,  the  Engineer  Rev- 
enue Agent's  report,  if  one  was  made,  and  other 
papers  pertinent  to  the  case,  if  any,  other  than  the 
Agent's  working  papers,  after  approval  in  the 
Office  of  the  Internal  Revenue  Agent  in  Charge,  are 
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transmitted  to  the  Bureau  for  review,  known  as 
^ '  j)ost-review. ' '    [25] 

9.  Under  the  decentralization  procedure  of 
auditing  tax  returns,  the  Bureau's  duties  are  pri- 
marily (a)  maintaining  uniformity  of  practice  in 
field  divisions  throughout  the  countiy  by  the  issu- 
ance of  office  orders,  memoranda,  manuals  of  direc- 
tion, and  letters  of  advice  in  particular  instances, 
by  the  organization  within  the  Bureau  of  special 
divisions  to  pass  upon  and  give  advice  to  the  field 
offices  on  special  questions  such  as  the  organization 
of  the  Engineering  and  Valuation  Division  to  pass 
upon  questions  involving  depreciation,  and  (b)  the 
post-review  of  cases  transmitted  from  the  Field 
Agent's  Offices. 

10.  Post-review  is  conducted  by  Audit  Review 
Division  E  of  which  Mr.  J.  W.  Carter  is  the  Head, 
being  the  Division  which  reviews  cases  coming  from 
the  California  Agents'  Offices. 

11.  The  Bureau  expects  the  Revenue  Agents  to 
agree  with  the  taxpayers  and  their  representatives 
in  a  substantial  number  of  cases,  and  the  practice 
and  policy  in  Washington  is  not  to  disturb  those 
settlements  when,  in  the  judgment  of  the  reviewing 
officers  in  the  Bureau,  it  is  possible  to  pass  them. 
In  other  words,  it  is  the  purpose  of  the  review  in 
Washington  to  approve  Revenue  Agents'  findings 
and  conclusions  whenever  possible,  having  deference 
for  the  law. 

12.  When    cases    referred    to    in    paragrai)h    6 
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hereof  are  received  by  the  Bureau  for  post-review, 
they  are  reviewed,  and  if  approved,  they  are  sent 
to  the  closed  files. 

13.  If  upon  review  the  Agent's  adjustments  are 
questioned,  the  case  is  returned  to  the  Agent  with 
suggestions  for  action  considered  appropriate  by 
the  Bureau  and  the  Agent  may  follow  these  sugges- 
tions or  submit  further  data  in  support  of  his  origi- 
nal report  but  final  decision  rests  with  the  Bureau's 
reviewing  officers.   [26] 

14.  Post-review  by  the  Audit  Review  Division, 
of  depreciation  deductions  or  adjustments,  is  con- 
trolled by  the  recommendation  of  the  Engineering 
and  Valuation  Division  of  the  Bureau  as  reflected 
in  the  report  of  the  Engineer  Revenue  Agent. 

15.  The  Internal  Revenue  Agent  in  Charge  is 
an  authorized  representative  of  the  Commissioner 
of  Internal  Revenue  and  excepting  as  his  actions 
are  modified  or  rejected  by  the  Bureau  they  con- 
stitute the  acts  of  the  Commissioner  of  Internal 
Revenue. 

16.  The  consolidated  income  tax  returns  of 
Transamerica  Corporation  which  included  the  re- 
turns of  Bank  of  America  N.  T.  &  S.  A.,  an  affil- 
iated company,  for  the  years  1930  to  1933,  inclu- 
sive, were  examined  by  Internal  Revenue  Agents 
assigned  to  the  Office  of  the  Internal  Revenue 
Agent  in  Charge  at  San  Francisco,  California,  and 
the  returns  were  transmitted  by  the  Internal  Rev- 
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enue  Agent  in  Charge  to  the  Bureau  with  the  rec- 
ommendation that  the  returns  be  accepted  as  filed. 
The  procedure  outlined  in  paragraph  6  hereof  was 
followed  in  the  examination  of  these  returns. 

17.  When  the  said  consolidated  returns  were  re- 
ceived by  the  Bureau  they  were  reviewed,  accepted 
and  sent  to  closed  file. 

18.  The  income  tax  return  of  Bank  of  America 
N.  T.  &  S.  A.  for  the  year  1934  was  examined  by 
an  Internal  Revenue  Agent  attached  to  the  Office 
of  the  Internal  Revenue  Agent  in  Charge  at  San 
Francisco.  The  return  was  transmitted  by  the  In- 
ternal Revenue  Agent  in  Charge  to  the  Bureau  with 
the  recommendation  that  the  return  ])e  accej)ted  as 
filed.  The  procedure  outlined  in  paragraph  6  hereof 
was  followed  in  the  examination  of  that  return. 

19.  When  the  said  return  was  received  bv  the 
Bureau,  it  was  reviewed,  accepted  and  sent  to  closed 
files. 

20.  The  income  tax  returns  of  Bank  of  America 
N.  T.  &  S.  A.  for  the  years  1935  and  1936,  which 
both  showed  net  losses,  were  in  1937  and  1938 
audited  by  Internal  Revenue  Agents  attached  to  the 
office  of  the  Internal  Revenue  Agent  in  Charge,  San 
Francisco,  California.  The  returns  were  transmit- 
ted by  the  Internal  Revenue  Agent  in  Charge  to  the 
Bureau  with  the  recommendations  that  the  retui'us 
be  accepted  as  filed.  The  procedure  outlined  in  para- 
graph 6  hereof  was  followed  in  the  examination  of 
these  returns. 
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21.  When  the  said  returns  for  1935  and  1936 
were  received  by  the  Bureau,  they  were  reviewed, 
accepted  and  sent  to  closed  files. 

21a.  No  other  action  than  herein  stated  has  ever 
been  taken  by  the  Commissioner  of  Internal  Rev- 
enue with  respect  to  the  tax  returns  of  the  Bank 
for  the  years  1930  to  1935,  inclusive. 

22.  In  June,  1939,  and  after  the  said  return  for 
the  year  1936  had  been  sent  to  closed  files  as  stated 
in  the  foregoing  paragraph  hereof,  the  Internal 
Revenue  Agent  in  Charge  at  San  Francisco,  Cali- 
fornia, reaudited  the  said  1936  return  in  connection 
with  the  audit  of  the  plaintiff's  1937  tax  return  and 
found  sufficient  adjustments  which,  with  the  correc- 
tion of  the  depreciation  deduction,  overcame  the  re- 
ported loss  and  resulted  in  a  tax  for  the  year  1936. 
In  March,  1940,  upon  failure  of  the  Agent  and  the 
taxpayer  to  agree  on  all  the  adjustm.ents,  the  In- 
ternal Revenue  Agent  in  Charge  sent,  in  the  name 
of  the  Commissioner  of  Internal  Revenue,  to  the 
taxpayer,  a  deficiency  notice  pursuant  to  Section 
272(a)  of  the  Internal  Revenue  Code  showing  a 
substantial  tax.  The  taxpayer  appealed  to  the  Tax 
Court.  This  reaudit  of  the  1936  return  did  not 
come  to  the  Bureau  until  1945  when  the  proceeding 
before  the  Tax  Court  was  settled  by  stipulation. 
While  the  said  proceeding  was  pending  before  the 
Tax  Court,  the  returns  for  1936,  1937,  1938,  and 
1939  were  referred  to  the  Engineer  Revenue  Agent 
for  investigation  of  the  depreciation  deductions  and 
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the  compilation  of  revised  depreciation  schedules 
upon  the  basis  of  which  the  correct  depreciation 
allowance  could  be  determined. 

23.  After  about  a  year  of  work  in  the  compila- 
tion of  revised  depreciation  schedules  mutually  sat- 
isfactory to  the  Engineer  Revenue  Agent  and  the 
Bank,  the  Engineer  Revenue  Agent  transmitted  his 
report  of  his  investigation,  his  work  and  the  pro- 
posed adjustment  of  depreciation  which  would  re- 
sult therefrom,  through  the  Engineering  and  Valua- 
tion Division  to  the  Bureau.  The  Bureau  rejected 
the  said  report  and  schedules  and  instructed  the 
Engineer  Revenue  Agent  to  revise  his  report.  In 
accordance  with  procedure  jDroviding  therefor,  the 
Internal  Revenue  Agent  in  Charge  at  San  Fran- 
cisco and  the  Engineer  Revenue  Agent  submitted 
further  data  in  support  of  the  said  report  and 
schedules  but  the  Bureau  adhered  to  its  position. 
The  Engineer  Revenue  Agent  thereupon  revised  his 
report  accordingly  and  made  the  depreciation  ad- 
justments which  are  the  subject  of  dispute. 

24.  The  Bureau,  in  its  instructions  referred  to 
in  the  previous  paragraph  hereof,  in  accordance 
with  I.  T.  2944  (XIV-2  Cum.  Bull.  (J935)  p.  126) 
ruled  that  the  depreciation  deducted  by  the  Bank 
of  America  N.  T.  &  S.  A.  on  its  tax  returns  for  all 
years  prior  to  1936  had  been  allowed  by  the  Com- 
missioner of  Internal  Revenue,  and  that  the  basis 
for  depreciation  of  the  Bank's  depreciable  property 
as  of  January  1,  [29]  1936,  should  be  the  cost  ve- 
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ducecl  by  the  depreciation  deducted  on  the  tax  re- 
turns for  all  years  prior  to  1936,  and  that  a  greater 
basis  as  proposed  in  the  report  of  the  Engineer 
Revenue  Agent  would  not  be  permitted  or  allowed. 

25.  Neither  the  Audit  Review  Section  nor  the 
Engineering  and  Valuation  Division  has  given  any 
consideration  to  the  amended  returns  filed  by  the 
Bank  of  the  years  1932  to  1935,  in  April  1945,  cor- 
recting the  depreciation  deductions  taken  on  the 
original  returns  for  those  years. 

Executed  this  9th  day  of  April,  1946. 

/s/  GEORGE  H.  KOSTER, 

Attorney  for  Plaintiff. 

/s/  FRANK  J.  HENNESSY, 

United  States  Attorney, 

/s/  WILLIAM  E.  LICKING, 

Asst.  United  States  Attorney, 

/s/  PRANK  J.  READY, 

Special  Assistant  to  the 
Attorney  General, 

/s/  RUPPERT  BINGHAM, 

Special  Assistant  to  tlie 
Attorney  General, 

Attorneys  for  Defendant. 

[Endorsed]  :     Filed  April  9,  1946.   [30] 
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[l^itle  of  District  Court  and  Cause.] 

STIPULATION  OP  PACTS  No.  2 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  parties  hereto,  through  their  respective 
counsels,  that  in  addition  to  the  facts  admitted  by 
the  ])leadings,  the  following  facts  shall  be  taken  as 
true,  provided,  however,  that  this  stipulation  shall 
be  without  prejudice  to  the  rights  of  either  party 
to  introduce  other  and  further  evidence  not  incon- 
sistent with  the  facts  herein  stipulated  to  be  taken 
as  true  and  to  object  at  the  trial  of  this  case  to  any 
of  the  facts  stipulated  as  being  irrelevant  or  im- 
material. 

(1)  This  action  arises  under  the  Internal  Reve- 
nue laws  of  the  United  States;  it  is  brought  pur- 
suant to  the  provisions  of  Section  24  (Twentieth) 
of  the  Judicial  Code,  U.S.C,  1940  Ed.  [31]  ^Fitle 
28,  Sec.  41(20)  for  the  recovery  of  income  taxes 
collected  from  the  plaintitf  for  the  calendar  years 
1938  and  1939. 

(2)  The  plaintitf  is  a  national  banking  associa- 
tion organized  and  existing  under  and  by  virtue  ol* 
the  laws  of  the  United  States  of  America.  Its  prin- 
cipal ])lace  of  business  is  in  the  City  and  County  of 
San  Francisco,  State  of  California,  and  in  the 
Northern  District  of  California,  Southern  Division. 
It  operates  a  branch  })anking  system,  having  about 
500  branches  throughout  the  State  of  California, 
and  a  branch  in  L(mdon,  England. 

(3)  All  of  the  income  taxes  involved  in  this  pro- 
ceeding were  collected  from  the  plaintiff  by  defend- 


United  States  of  America  39 

ant  throiigli  its  agent,  Clifford  C.  Anglim,  the  then 
Collector  of  Internal  Revenue  for  the  First  District 
of  California.  The  said  Clifford  C.  Anglim  was  no 
longer  in  office  as  Collector  of  Internal  Revenue  at 
the  time  this  action  was  commenced. 

(4)  On  March  14,  1942,  the  plaintiff  made  and 
filed  its  written  claim  for  refund  of  income  taxes 
for  the  calendar  year  1938  in  the  amount  of  $115,- 
000.00  or  such  greater  amount  as  is  legally  refund- 
able. On  April  25,  1942,  the  plaintiff  made  and  filed 
a  further  written  claim  for  refund  of  income  taxes 
paid  by  it  for  the  calendar  year  1938  in  the  amount 
of  $273,620.46,  or  such  greater  amount  as  is  legally 
refundable,  and  in  said  claim  plaintiff  incorporated 
by  reference  the  earlier  claim  filed,  as  hereinbefore 
stated.  On  April  25,  1942,  plaintiff'  made  and  filed 
its  written  claim  for  refund  of  income  taxes  paid 
by  it  for  the  calendar  year  1939  in  the  amount  of 
$97,477.46  or  such  greater  amount  as  is  legally  re- 
fundable. Said  claims  were  filed  with  defendant  by 
the  filing  of  them  with  the  then  Collector  of  Inter- 
nal Revenue  of  the  said  First  District  of  California. 
Plaintiff  alleged  in  said  claims  the  same  grounds  for 
recovery  relied  upon  in  this  action,  as  well  as  other 
contentions  not  included  in  the  subject  matter  of 
this  proceeding.  Said  claims  were  rejected  by  the 
Commissioner  of  Internal  Revenue  on  April  4,  1944. 

The  amount  of  refund  claimed  in  the  refund 
claims  for  the  years  1938  and  1939  include  the 
amounts  sought  to  be  recovered  in  this  proceeding 
as  alleged  overpayments  of  taxes  for  the  years  1938 
and  1939,  respectively.    The  claims  attached  to  the 


40  Bank  of  America,  et  al,,  vs. 

original  eoniplaiiit  herein,  as  Exhibits  A,  B,  and  D 
are  true  copies  of  the  refund  claims  filed  by  the 
phiintiff. 

(5)  No  j)art  of  the  total  taxes  collected  from 
plaintilf  by  the  defendant,  as  income  taxes  for  the 
calendar  years  1938  and  1939  have  been  repaid  or 
refunded  to  the  plaintiff. 

(6)  Plaintiff  filed  its  income  tax  return  for  the 
calendar  year  1938,  reporting  thereon  a  net  income 
of  $12,085,924.40  and  a  tax  of  $697,171.74  which  tax 
was  paid  in  equal  quarterly  installments  to  the  said 
Clifford  C.  Anglim,  the  then  Collector  of  Internal 
Revenue  for  the  First  District  of  California.  Copy 
of  said  return  is  attached  hereto  as  Exhibit  1. 

In  1942  the  Commissioner  of  Internal  Revenue 
audited  plaintiff's  tax  return  and  made  certain  ad- 
justments of  said  tax  return,  increasing  plaintiff's 
net  income  for  said  year  1938  to  $13,0-14,356.88.  As 
a  result  of  these  adjustments  the  Commissioner  of 
Internal  Revenue  determined  plaintiff's  tax  lialiility 
for  said  year  to  be  $855,792.20,  indicated  a  deficicaicy 
in  tax  due  from  ])laintiff  of  $158,620.46.  This  tax 
deficiency,  together  with  interest  thereon  in  the 
amount  of  $28,254.00,  was  assessed  by  the  Commis- 
sioner of  Internal  Revenue  against  the  plaintiff  in 
March,  1942,  and  was  paid  ))y  plaintiff  to  the  said 
Clifford  C.  Anglim,  the  then  Collector  of  Internal 
Revenue,  on  March  17,  1942.  Though  plaintiff 
agreed  to  the  assessment  of  this  tax  deficiency,  and 
paid  it,  plaintiff  reserved  the  right  to  contest  the 
adjustments  made  by  the  Commissioner  of  Intei*nal 
Revenue,  and  specifically  the  [33]  depreciation  ad- 
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justment,  and  reserved  the  right  to  file  claim  for 
refund  for  any  tax  which  it  might  have  overpaid 
for  said  year  1938. 

(7)  Plaintiff  filed  its  income  tax  return  for  the 
calendar  year  1939,  reporting  thereon  a  net  income 
of  $10,006,392.07  and  a  tax  of  $562,447.33,  which  tax 
was  paid  in  equal  quarterly  installments  to  the  said 
Clifford  C.  Anglim,  the  then  Collector  of  Internal 
Revenue  for  the  First  District  of  California.  Copy 
of  said  return  is  attached  hereto  as  Exhibit  2. 

In  1942  the  Commissioner  of  Internal  Revenue 
audited  plaintiff's  tax  return  and  made  certain  ad- 
justments of  said  tax  return,  increasing  plaintiff's 
net  income  for  said  year  1939  to  $10,592,673.48.  As 
a  result  of  these  adjustments  the  Commissioner  of 
Internal  Revenue  determined  plaintiff's  tax  liability 
for  said  year  to  be  $659,924.79,  indicating  a  defi- 
ciency in  tax  due  from  plaintiff  of  $97,477.46.  This 
tax  deficiency,  together  with  interest  thereon  in  the 
amount  of  $11,514.35,  was  assessed  by  the  Commis- 
sioner of  Internal  Revenue  against  the  plaintiff  in 
March,  1942,  and  was  paid  by  plaintiff  to  the  said 
Clifford  C.  Aiiglim,  the  then  Collector  of  Internal 
Revenue,  on  March  17,  1942.  Plaintiff  waived  any 
right  of  appeal  to  the  United  States  Board  of  Tax 
Appeals,  consented  to  the  immediate  assessment  of 
deficiencies  of  tax  in  the  amounts  just  named,  and 
paid  assessments  made  accordingly,  reserving  its 
right  to  contest  the  validity  of  those  deficiencies  by 
suit  for  refund. 

Copy  of  the  report  of  the  Internal  Revenue  Agent 
in  Charge  of  the  audit  of  plaintiff's  tax  returns  for 
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1938  and  1939  and  upon  tlie  basis  of  Avhidi  the  Com- 
missioner of  Internal  Revenue  made  his  assessments 
of  the  additional  taxes  referred  to  above  for  the 
years  1938  and  1939  is  attached  hereto  as  Exliibit  3. 

(8)  One  of  tlie  adjustments  made  by  the  Commis- 
sioner of  Internal  Revenue,  as  tlie  result  of  his 
audit  of  plaintiff's  tax  [31:]  returns  as  aforesaid, 
was  the  disallowance  of  ]^art  of  the  deduction  taken 
])v  plaintiff  on  the  leturns  as  depreciation  on  its 
furniture  and  fixtures  used  in  its  business.  The 
total  of  the  amounts  of  depreciation  on  furniture 
and  fixtures  charged  off  by  plaintiff  on  its  books  and 
taken  as  a  deduction  on  its  tax  returns,  and  the 
amounts  allowed  by  the  Commissioner  of  Internal 
Revenue,  and  disallowed,  for  each  of  the  years  1938 
and  1939  were  respectively  as  follows : 

1938  1»39 

Furniture  and  fixtures  depreciation 

deduction  claimed  $660,146.37         $694,986.26 

Furniture  and  fixtures  depreciation 

deduction  allowed  380,762.15  419,718.48 

Furniture  and  fixtures  depreciation 

deduction  disallowed  279,384.22  275,267.78 

(9)  The  Commissioner  of  Internal  Revenue  d(^- 
termined  in  the  course  of  his  audit  for  1936  and 
1937  that  as  of  December  31,  1935,  all  furniture  and 
fixtures  then  on  hand  had  a  ten  year  life  fi'om  that 
date.  He  later  determined  in  the  course  of  his  audit 
for  1938  and  1939  that  as  of  December  31,  1937,  the 
life  of  these  same  fixtures  was  redetermined  to  be 
ten  years  after  December  31,  1937.  He  further  de- 
termined for  the  audit  for  all  four  years  1936  to 
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1939,  that  the  life  of  all  new  furniture  and  fixtures 
acquired  after  December  31,  1935,  had  a  useful  life 
of  16%  years  after  date  of  acqviisition.  In  applying 
this  determination  the  Commissioner  of  Internal 
Revenue  made  the  following  computations: 

(i)  He  took  the  residual  value  (cost  less  ac- 
cumulated depreciation)  as  of  December  31, 
1935,  of  furniture  and  fixtures  on  hand  on  that 
date  as  that  value  was  reflected  on  plaintiff's 
original  tax  return  for  the  year  [35]  1935,  and 
then  took  one-tenth  thereof  as  the  depreciation 
allowance  thereon  for  each  of  the  years  1936 
and  1937.  He  then  deducted  the  aggregate  of 
the  depreciation  allowances  so  computed  for  the 
years  1936  and  1937  from  the  said  residual 
value  as  of  December  31,  1935,  and  thus  com- 
puted the  residual  value  as  of  December  31, 
1937.  He  then  took  one-tenth  of  that  residual 
value  as  the  depreciation  allowance  thereon  for 
each  of  the  years  1938  and  1939. 

(ii)  On  furniture  and  fixtures  acquired  after 
December  31,  1935,  he  applied  an  annual  rate 
of  depreciation  of  6%  of  the  cost  thereof  ex- 
cepting for  the  year  of  acquisition,  in  which 
year  he  allowed  depreciation  at  the  rate  of  3%. 

(10)  On  March  21,  1940,  the  Commissioner  of  In- 
ternal Revenue  determined  tax  deficiencies  against 
the  plaintiff  for  the  years  1936  and  1937.  The  de- 
ficiency letter,  copy  of  which  is  attached  hereto  as 
Exhibit  4,  shows  that  the  Commissioner  of  Intel- 
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nal  Revenue  allowed  depreciation  on  Turniture  and 
fixtures  on  the  basis  described  in  the  preceding 
paragraph  hereof  as  follows: 

l!>r>6  1937 

As  taken  on  return $845,024.08         $884,399.58 

As  revised  by  Commissioner  of  In- 
ternal Revenue 352,783.11  394,804.33 

Disallowed    $492,240.97         $489,595.25 

Plaintiff  appealed  to  the  United  States  Tax  Court, 
but  in  a  settlement  of  the  many  issues  involved  in 
that  case  the  plaintiff  abandoned  its  contentions 
with  respect  to  the  disallowance  of  depreciation, 
with  the  understanding,  however,  that  the  settle- 
ment of  the  case  was  to  be  without  ])rejiidice  to 
either  party  as  to  any  issue  involved  in  the  deter- 
mination of  plaintiff's  tax  liability  for  subsequent 
years. 

(11)  Prior  to  and  during  the  period  January  1, 
1930,  to  July  30,  1937,  Transamerica  Corporation 
ownied,  directly  or  indirectly  practically  all  of  the 
outstanding  capital  stock  of  the  plaintiff  bank. 

(12)  Plaintiff's  income  and  deductions  for  the 
calendar  years  1930,  1931,  1932  and  1933  were  lo- 
ported  and  included  in  the  original  consolidated 
income  tax  returns  of  Ti'ansamerica  Corporation. 
Those  returns  disclosed  net  losses  in  the  amounte 
of  $1,938,812.43,  $33,931,911.99,  $29,4G9,157.12  and 
$19,577,679.54,  respectively,  and  included  in  said 
losses  were  the  net  losses  for  the  plaintiff  bank  in 
the  amounts  of  $8,642,301.24,  $8,065,890.14,  $12,047,- 
167.29    and    $10,827,436.79,    respectively.     In    said 
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losses  of  the  bank  were  included  depreciation  deduc- 
tions of  $1,725,195.71,  $2,860,524.86,  $1,947,819.34, 
and  $1,698,146.84,  respectively.  Copies  of  certain 
portions  of  said  consolidated  income  tax  returns  for 
the  years  1930,  1931,  1932  and  1933  are  attached 
hereto  as  Exhibits  5,  6,  7  and  8,  respectively. 

On  or  about  April  21,  1945,  Transamerica  Corpo- 
ration executed  and  filed  amended  consolidated  re- 
turns for  said  years  1932  and  1933,  copies  of  which 
returns  are  attached  hereto  as  Exhibits  9  and  10, 
respectively,  changing  the  depreciation  deduction 
reported  for  the  plaintiff  bank  to  reflect  only  the 
amount  of  depreciation  charged  off  by  the  plaintiff 
on  its  books,  and  reducing  the  net  loss  of  the  Bank 
and  also  the  consolidated  net  loss  for  each  of  said 
years,  by  the  excess  of  the  depreciation  taken  on  the 
original  return  over  the  amount  charged  off  by  the 
plaintiff  on  its  books  in  each  of  said  years. 

(13)  Plaintiff  reported  net  losses  on  its  original 
income  tax  returns  for  the  years  1934  and  1935  in 
the  amounts  of  $14,267,429.28  and  $11,665,034.70, 
respectivel}^,  and  deducted  [37]  depreciation  on  said 
returns  in  amounts  of  $1,620,826.23  and  $1,546,- 
767.79  respectively.  Copies  of  plaintiff's  original 
returns  for  1934  and  1935  are  attached  hereto  as 
Exhibits  11  and  12  respectively.  On  April  21,  1945, 
plaintiff  fi.led  amended  returns  for  said  years  1934 
and  1935,  copies  of  which  amended  returns  are 
attached  hereto  as  Exhibits  13  and  14,  respectively, 
changing  the  depreciation  deduction  reported  on 
the  original  returns  to  the  amount  of  depreciation 
charged  off  by  the  plaintiff  on  its  books,  and  re- 
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duciiig  the  net  loss  of  the  plaintiff  for  each  of  said 
years  by  the  excess  of  the  de])reciatioii  taken  on  the 
original  return  over  tlie  amount  charged  off  in  each 
of  said  years. 

(14)  There  is  attached  hereto  a  schedule  marked 
Exhibit  15,  showing  as  to  the  Baidvii^g  ])remises 
(buildings),  furniture  and  fixtures  owned  by  plain- 
tiff tlie  following: 

(i)  Tost  at  the  end  of  each  of  the  calendar 
years  1930  to  1939,  inclusive,  as  disclosed  by  the 
plaintiff's  books  and  records  and  its  income  tax 
returns.  These  costs  were  used  by  the  Commis- 
sioner of  Internal  Revenue  in  making  his  de- 
termination of  tax  hereinbefore  referred  to. 

(ii)  The  balance  of  the  reserve  for  deprecia- 
tion of  said  banking  premises  (buildings),  fur- 
niture and  fixtures  at  the  end  of  each  of  said 
years,  and  the  annnal  charge  for  de])reciation 
for  said  years  (1)  as  disclosed  by  the  jdaintiff 's 
books  and  records,  (2)  as  disclosed  by  the  origi- 
nal tax  returns,  and  (3)  as  determined  by  the 
Commissioner  of  Internal  Revenue.  (As  liere- 
inbefore  stated,  amended  returns  filed  by  plain- 
tiff in  1945  for  the  years  1932  to  1935,  [:]8]  in- 
clusive, changed  the  depreciation  and  deprecia- 
tion reserves  shown  on  the  original  tax  returns 
to  conform  to  the  depreciation  and  depreciation 
reserves  shown  on  the  books.) 

(15)  In  computing  the  annual  depreciation  for 
banking  premises,  fixtures,  and  furniture  taken  on 
its  income  tax  returns  for  1930  and  1931  and  on  its 
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original  income  tax  returns  for  the  years  1932  to 
1935,  inclusive,  the  plaintiff  used  the  following 
methods : 

As  to  furniture  and  fixtures: 

The  annual  deduction  was  computed  on  tlie 
basis  of  a  12^/2  year  life  from  date  of  acquisi- 
tion, or  at  the  rate  of  8%  of  the  aggregate  cost 
of  the  furniture  and  fixtures  owned  at  the  end 
of  the  respective  taxable  years  and  not  yet 
fully  depreciated. 

As  to  banking  premises : 

The  annual  deduction  was  based  upon  the 
following  schedule  of  useful  lives  of  the  various 
buildings : 

Class  A  Buildings — 50  years  from  date  of 

construction. 
Class  B  Buildings — 40  years  from  date  of 

construction. 
Class  C  Buildings — 33%  years  from  date 

of  construction. 
Class  D  Buildings — 25  years  from  date  of 

construction. 

and  the  rate  of  depreciation  was  determined  by 
considering  as  the  remaining  useful  life  of  a 
particular  building  the  difference  between  the 
age  of  the  building  at  date  of  acquisition  and 
the  estimated  total  useful  life  of  the  building 
pursuant  to  the  foregoing  schedule. 
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(16)  In  computing  the  annual  depreciation 
charged  ofT  on  its  l)ooks,  tlio  plaintiff  used  the  fol- 
lowing method: 

Up  to  December  31,  1931,  it  used  the  same  method 
as  was  used  in  computing  the  depreciation  deduc- 
tion taken  on  tiie  tax  return,  as  explained  in  the 
preceding  paragraph  (15)  hereof.  The  [39]  Bank 
charged  off  on  its  books  1/121/0  of  the  remaining 
balance  of  its  furniture  and  fixtures  (cost  at  end 
of  year  less  accunudated  reserve  for  depreciation  to 
beginning  of  the  year)  in  the  year  1932,  I/IIV2  ^^ 
the  remaining  balance  in  the  year  1933,  l/lQi/o  of 
the  remaining  balance  in  the  year  1934,  and  so  on 
in  each  year  thereafter  until  1937.  In  1937  the  Bank 
recomputed  its  book  depreciation  for  the  years  1934 
to  1936,  inchisive,  by  adjusting  depreciation  on 
items  of  furniture  and  fixtures  purchased  during 
those  years  to  a  late  of  6%%  per  year,  excepting 
that  in  the  year  of  acquisition  a  rate  of  3%%  was 
used,  and  the  Bank  adjusted  its  books  to  give  effect 
to  those  recomputations  of  depreci;\tion  for  1934, 
1935  and  1936.  In  1937,  1938  and  1939  the  Bank 
charged  off  on  its  books  depreciation  on  furn.iture 
and  fixtures  computed  as  follows: 

1937:  I/IOV2  of  the  remaining  balance  of  furni- 
ture and  fixtures  as  of  December  31,  1933, 
plus  6-2/3%  on  additions  for  1934  to  1936, 
plus  3-1/3%  on  additions  in  1937. 

1938:  1/10^^  of  the  remaining  balance  of  furai- 
turc^  and  fixtures  as  of  December  31,  1933, 
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plus  6-2/3%  on  cost  of  additions  from  1934 
to  1937,  plus  3-1/3%  on  additions  in  1938. 

1939:  1/101/2  of  the  remaining  balance  of  furni- 
ture and  fixtures  as  of  December  31,  1933, 
plus  6-2/3%  on  cost  of  additions  from  1934 
to  1938,  plus  3-1/3%  on  additions  in  1939. 

The  depreciation  on  banking  premises  was 
charged  off  on  the  books  of  the  plaintiff  as  follows : 

In  1932:  l/50th  of  the  remaining  balance  (cost 
December  30,  1932  less  depreciation  re- 
serve December  31,  1931) 

In  1933:  l/49th  of  the  remaining  balance  (cost 
December  31,  1933  less  depreciation  re- 
serve December  31,  1932) 

In  1934:  l/48th;  in  1935— l/47th;  and  so  on  un- 
til 1942  when  adjustments  were  made  in 
an  effort  to  bring  the  remaining  bal- 
ances in  line  with  schedules  as  revised 
by  the  U.  S.  Engineer  Revenue  Agent, 
as  hereinafter  explained. 

(17)  In  determining  the  furniture  and  fixtures 
depreciation  deduction  for  the  years  1938  and  1939, 
as  explained  in  paragraph  9  hereof,  the  Commis- 
sioner of  Internal  Revenue  changed  the  i-ate  of  de- 
preciation used  by  plaintiff  for  each  year  1936  to 
1939  inclusive,  but  made  no  adjustment  to  restore 
to  the  residual  value  of  said  furniture  and  fixtures 
as  of  December  31,  1935,  as  shown  on  plaintiff's 
original  tax  returns  to  that  date,  the  excess  of  the 
amounts  taken  on  said  original  tax  returns  for  de- 
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preciation  of  said  properties,  over  the  amounts  of 
depreciation  taken  on  the  books  with  respect  to 
the  same  property  for  the  years  1932  to  1935  in- 
clusive, and  the  Commissioner  of  Internal  Revenue 
has  given  no  effect  to  the  amended  tax  returns  filed 
by  the  plaintiff  for  the  said  years  1932  to  1935, 
inclusive. 

(18)  In  determining  the  banking  premises  de- 
preciation deduction  for  the  years  1938  and  1939, 
the  Commissioner  of  Internal  Revenue  allowed  the 
deduction  as  charged  off  by  the  Bank  on  its  books 
and  reported  on  the  tax  returns  for  those  years. 

(19)  During  February,  1937,  Internal  Revenue 
Agent  Mooney  began  his  audit  and  investigation  of 
plaintiff's  1935  income  tax  return  and  spent  sev- 
eral days  at  plaintiff's  office  on  that  assignment. 

During  the  course  of  his  audit  he  ascertained 
that  depreciation  had  been  taken  on  buildings  and 
equipment  and  on  furniture  and  fixtures  to  the  ex- 
tent of  $487,999.41  in  excess  of  that  charged  off 
on  the  books  for  the  year  1935  and  orally  questioned 
the  accuracy  of  the  deduction  in  conversation  with 
plaintiff's  tax  counsel.  Plaintiff's  tax  counsel  stated 
to  Mr.  Mooney  that  the  [41]  depreciation  taken  on 
the  return  was  excessive  and  requested  him  to  co- 
operate in  the  preparation  of  corrected  deprecia- 
tion schedules. 

After  some  further  check  of  other  items  in  the 
return,  Mr.  Mooney  concluded  that  no  matter  what 
adjustments  or  corrections,  including  any  possible 
correction  of  the  depreciation  deduction,  might  be 
made  to  the  returned  net  loss,  there  would  still  be 
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no  taxable  income  or  tax  dne  for  that  year.  Mr. 
Mooney  then  orally  advised  the  plaintiff's  tax  coun- 
sel his  conclusion  to  that  effect  and  also  advised  him 
that  under  the  practice  of  the  Internal  Revenue 
Agent's  office  he  could  not  compile  or  aid  in  the 
compilation  of  revised  depreciation  schedules  for 
the  purpose  of  adjusting  the  depreciation  deduction 
where  he  was  satisfied  that  the  adjustments  would 
not  offset  the  net  loss  rej)orted  on  the  tax  return. 

On  July  9,  1937,  Mr.  Mooney  submitted  a  report 
to  the  Internal  Revenue  Agent  in  Charge  of  San 
Francisco  recommending  that  the  return  of  the 
plaintiff  showing  a  net  loss  of  $11,665,034.70  be  ac- 
cepted as  filed. 

(20)  During  January  1938  Internal  Revenue 
Age^it  Selby  began  his  audit  and  investigation  of 
plaintiff's  1936  income  tax  return.  He  visited  plain- 
tiff's office  and  spent  about  five  days  intermittently 
on  that  assignment  over  the  period  beginning  in 
January  1938  and  ending  in  March  1938.  During  the 
course  of  his  investigation  he  found  several  items 
that  appeared  to  be  erroneous  and  the  deduction 
taken  for  depreciation  appeared  to  him  to  be  exces- 
sive. Plaintiff's  tax  counsel  agreed  with  Mr.  Selby 
to  that  effect  and  requested  Mr.  Selby  to  cooperate 
in  the  prei^aration  of  corrected  depreciation  sched- 
ules. 

However,  on  the  basis  of  his  investigation,  Mr. 
Selby  concluded  that  no  matter  what  adjustments 
or  corrections  might  be  made  as  to  items  of  income 
or  to  deductions  taken,  such  adjustments  [42]  would 
not  result  in  producing  any  taxable  income  for  that 
year. 
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Mr.  Selby  then  orally  advised  plaintiff's  tax  coun- 
sel of  his  conclusion  to  that  effect  and  also  advised 
him  that  under  the  practice  of  the  Internal  Revenue 
Agent's  office,  he  could  not  compile  or  aid  in  the 
compilation  of  revised  depreciation  schedules  for 
the  purpose  of  adjusting  the  depreciation  deduc- 
tion where  it  appeared  that  the  adjustment  would 
not  offset  the  net  loss  reported  on  the  return. 

On  March  31,  1938  he  submitted  a  report  to  the 
Internal  Revenue  Agent  in  Charge  at  San  Francisco 
to  the  effect  and  recommended  that  the  1936  return 
of  plaintiff  be  accepted  as  filed.  On  or  before  com- 
pleting that  assignment  and  report  he  informed 
plaintiff's  tax  counsel  of  the  nature  of  his  report 
and  recommendation  as  above  stated  for  the  tax 
year. 

(21)  In  June,  1939,  the  plaintiff's  1936  income 
tax  return  was  re-examined  and  re-audited  and  the 
plaintiff's  1937  income  tax  return  was  examined  and 
audited,  by  Internal  Revenue  Agent  Slaughter.  He 
prepared  reports  dated  June  27,  1939  covering  each 
year,  copies  of  which  were  furnished  to  the  plain- 
tiff on  August  24,  1939,  proposing,  amongst  other 
adjustments,  certain  adjustments  of  depreciation, 
which  adjustments  are  reflected  in  the  deficiency 
letter  dated  3/21/40  attached  hereto  as  Exhibit  4 
and  which  adjustment  resulted  in  converting  the 
loss  reported  for  the  year  1936  into  a  profit.  The 
furniture  and  fixtures  depreciation  deduction,  as  set 
forth  in  said  deficiency  notice,  was  computed  in  the 
manner  explained  in  paragraph  (9)  hereof.  The 
banking  premises  depreciation,  as  shown  in  the  de- 
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fieiency  notice,  was  computed  in  the  same  manner 
as  reported  by  the  plaintiff  on  its  tax  returns  for 
said  years  1936  and  1937;  excepting,  in  1936  with 
respect  to  seventeen  particular  buildings  as  to  which 
an  adjustment  was  made  solely  to  reduce  the  cur- 
rent rate  of  depreciation,  and  excepting  in  1937  with 
respect  to  twenty-one  particular  buildings  as  to 
which  adjustments  were  made  solely  to  reduce  the 
current  rate  of  depreciation  and  in  three  instances 
to  eliminate  further  depreciation  after  the  three 
particular  buildings  had  been  fully  depreciated. 

(22)  (a)  In  December,  1939,  Mr.  Clack,  En- 
gineer Revenue  Agent,  called  upon  plaintiff's  tax 
counsel  to  discuss  a  procedure  for  revision  of  plain- 
tiff's depreciation  schedules,  for  the  purpose  of 
determining  the  correct  allowable  depreciation  for 
the  years  1938  and  1939  and  also  for  the  year  1936 
and  1937  which  had  been  assigned  to  Mr.  Clack  as 
a  result  of  the  re-examination  of  plaintiff's  1936 
income  tax  return  referred  to  in  the  preceding  para- 
graph hereof  and  the  adjustments  resulting  there- 
from which  ])roduced  net  taxable  income  for  that 
year.  As  a  result  of  this  [44]  conversation  a  pro- 
gram was  tentatively  worked  out  for  the  compila- 
tion by  plaintiff  of  revised  depreciation  schedules 
for  banking  premises,  furniture  and  fixtures.  The 
plaintiff  assigned  a  special  staff  of  men  to  this  work, 
and  after  three  months  of  work  they  completed 
revised  depreciation  schedules  which  were  presented 
to  Mr.  Clack,  Engineer  Revenue  Agent,  in  April 
or  May,  1940.  Subsequently,  further  conferences 
were  held  between  Mr.   Clack  and  plaintiff's  tax 
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counsel  and  supplemental  information  was  compiled 
by  plaintiff  and  submitted  to  Mr.  Clack.  There- 
after, Mr.  Clack  advised  the  plaintiff's  tax  counsel 
that  the  revised  schedules  were  not  adequate  in  that 
they  did  not  contain  sufficient  information  with  re- 
spect to  certain  of  the  factors  employed  in  the 
computation  of  the  depreciation  deduction.  Plain- 
tiff then  employed  the  American  Appraisal  Com- 
pany to  submit  reports  containing  the  additional 
information  required  by  Mr.  Clack.  After  this  in- 
formation was  obtained  Mr.  Clack  and  plaintiff's 
tax  coimsel  had  fuither  conferences  in  July,  1941, 
resulting  in  an  agreement  upon  a  program  whereby 
representatives  of  the  Internal  Revenue  Agent's 
office  and  employees  of  the  plaintiff  would  work 
together  in  the  preparation  of  revised  depreciation 
schedules,  with  the  understanding  that  any  differ- 
ences which  arose  about  any  items  or  factors  in- 
volved in  the  preparation  of  the  schedules  would  be 
agreed  upon  as  the  v;ork  progressed  in  conferences 
between  Mr.  Clack,  the  Government  Agents,  and 
plaintiff's  tax  counsel.  Mr.  Clack  advised  plaintiff's 
tax  counsel  that  his  report  was  subject  to  review 
and  approval  by  the  Bureau  of  Internal  Revenue 
in  Washington,  D.  C.  before  any  adjustments  rec- 
ommended by  him  could  be  given  effect  in  the  com- 
putation of  plaintiff's  tax  liability. 

(b)  This  work  extended  in  to  November,  1941, 
and  during  its  progress  many  conferences  were  held 
between  Mr.  Clack,  the  Government  Agents,  and 
plaintiff's  Tax  Counsel  and  culminated  in  [45]  the 
completion  of  revised  depreciation  schedules  satis- 
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factor}^  to  the  plaintii¥  and  satisfactory  to  Mr. 
Clack  and  the  Government  Agents.  Copy  of  the 
revised  schedules  with  respect  to  the  depreciation 
on  banking  premises  is  attached  hereto  as  Exhibit 
16.  The  revised  depreciation  schedules  on  furniture 
and  fixtures  are  contained  in  Mr.  Clack's  original 
report  dated  November  14,  1941  attached  to  the 
Revenue  Agent's  report  of  investigation  for  the 
years  1938  and  1939  and  attached  hereto  as  Ex- 
hibit 3. 

(c)  In  said  revised  schedules  of  depreciation  of 
furniture  and  fixtures  there  was  restored  to  the 
residual  value  of  plaintiff's  furniture  and  fixtures 
as  of  December  31,  1935,  as  taken  on  its  original 
tax  return  for  the  vear  1935,  the  excess  of  the  de- 
preciation  taken  as  a  deduction  on  the  tax  returns 
for  the  years  1932  to  1935,  inclusive,  over  the  de- 
])reciation  actually  charged  off  on  the  plaintiff's 
books  for  those  years,  so  that  the  revised  schedules 
reflect  the  residual  value  of  said  furniture  and  fix- 
tures as  of  December  31,  1935,  as  recorded  on  the 
plaintiff's  books  and  records  as  of  that  date,  and 
as  taken  in  the  amended  tax  returns  filed  by  plain- 
tiff in  April  1945  for  the  years  1932  to  1935,  in- 
clusive. 

(d)  In  said  revised  schedules  of  depreciation  of 
banking  premises  the  dej)reciation  rate  of  each 
building  owned  on  December  31,  1935,  was  examined 
and  adjusted  or  corrected  to  give  effect  to  the  proper 
factors.  The  adjustments  were  related  back  to  De- 
cember 31,  1931,  and  revised  depreciation  on  those 
buildings  for  each  of  the  years  1932  to  1939,  in- 
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elusive,   was   computed  by   applying   the   adjusted 
rates  to  the  cost  of  the  property. 

(e)  Several  months  after  the  completion  of  these 
revised  schedules,  Mr.  Clack  advised  plaintiff's  tax 
counsel  that  his  work  had  not  been  approved  by 
the  Bureau  of  Internal  Revenue  and  he  had  to 
disregard  the  schedules  which  had  been  [46]  pre- 
pared and  agreed  upon  between  himself  and  the 
taxpayer,  and  that  it  would  be  necessary  to  set  up 
the  depreciation  by  starting  the  revision  of  the 
depreciation  computations  from  December  31,  1935, 
without  any  adjustment  of  the  depreciation  taken 
on  the  original  tax  returns  for  years  prior  thereto. 

(f)  After  the  revised  schedules  were  rejected, 
Mr.  Clack  prepared  a  second-revised  schedule  which 
was  made  the  basis  of  the  determination  by  the 
Commissioner  of  Internal  Revenue  of  plaintiff's  in- 
come tax  liability  for  the  years  1938  and  1939.  The 
basis  of  these  second-revised  schedules  was  as 
follows : 

(1)  As  to  banking  premises  owned  by  plaintiff: 

The  depreciation  deduction  as  taken  on  the 
original  tax  returns  and  charged  off  on  the 
books  was  accepted. 

(2)  As  to  furniture  and  fixtures: 

The  method  explained  in  paragraph  (9) 
hereof  was  used. 

(g)  The  depreciation  on  banking  premises, 
furniture  and  fixtures  for  the  years  1938  and  1939, 
as  reflected  by  the  revised  schedules  originally  rec- 
ommended  by  Mr.  Clack  and  accepted  by  plaintiff's 
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tax  counsel,  but  rejected  by  the  Commissioner  of 
Internal  Revenue,  was  as  follows: 

1938  19o0 

Banking  premises $368,953.22         $340,338.96 

Fixtures 308,401.80  333,183.06 

Furniture   183,144.90  197,319.99 

(23)  Items  classified  by  the  Bank  as  furniture 
consists  in  general  of  desks,  chairs,  typewriters  and 
mechanical  equipment  such  as  adding  machines, 
etc.,  wastepaper  baskets,  filing  cabinets,  and  in  gen- 
eral all  moveable  furniture  and  equipment.  Fix- 
tures consist  of  electrical  fixtures  which  are  gen- 
erally attached  to  the  building,  such  as  neon  signs, 
lights  over  counters,  and  electrical  [47]  display  ad- 
vertising, etc.,  counter  screens,  Venetian  blinds,  floor 
coverings,  banking  counters,  and  generally  any  type 
of  furniture  and  fixtures  not  easily  moveable. 

(24)  All  exhibits  attached  hereto  are  hereby 
made  a  part  hereof. 

(25)  As  a  result  of  a  survey  made  in  1931  and 
1932  under  the  direction  of  the  officials  of  the  bank, 
the  bank  officials  estimated  that  the  furniture  and 
fixtures  on  hand  on  December  31,  1931  had  an 
average  remaining  useful  life  of  121/0  years  from 
that  date;  and  the  depreciation  was  thereafter 
charged  off  on  its  books  on  that  basis.  The  furni- 
ture and  fixtures  purchased  by  the  bank  between 
January  1,  1932  and  December  31,  1935  had  a  use- 
ful life  of  15  years  after  the  date  of  acquisition,  as 
estimated  by  bank  officials,  and  depreciation  was 
charged  off  on  the  books  in  accordance  therewith. 
The  furniture  and  fixtures  on  hand  on  December 


58  Bank  of  America,  et  al.,  vs. 

31,  1935,  had  a  remaining  useful  life  of  12  years 
from  that  date,  and  purchases  after  December  31, 
1935,  had  a  useful  life  of  16-2/3  years  after  date  of 
acquisition.  As  a  result  of  the  same  survey  the 
Bank  officials  estimated  that  the  banking  premises 
owned  by  the  Bank  on  December  31,  1931  had  an 
average  useful  life  from  that  date  of  50  years;  and 
depreciation  was  charged  off  on  the  books  in  accord- 
ance therewith. 

(26)  (a)  The  depreciation  on  furniture  and  fix- 
tures charged  off  by  the  Bank  on  its  books  in  each 
of  the  years  1932  to  1935,  inclusive,  was  a  reasonable 
provision  for  depreciation  for  those  respective 
years. 

(26)  (b)  The  depreciation  on  banking  premises 
(buildings)  charged  off  by  the  Bank  on  its  books 
in  each  of  the  years  1932  to  1935,  inclusive,  upon 
the  basis  of  an  average  estimated  useful  life  of  50 
years  from  and  after  December  31,  1931  was  in- 
adequate. 

The  depreciation  on  banking  premises  (buildings) 
computed  [48]  by  Mr.  Clack  in  the  preparation  of 
the  depreciation  schedules  attached  hereto  as  Ex- 
hibit 16  is  a  reasonable  provision  for  depreciation 
for  these  respective  years. 

(27)  (a)  It  is  agreed  without  prejudice  to  the 
rights  of  the  parties  in  the  determination  of  dei)re- 
ciation  allowable  on  furniture  and  fixtures  for  the 
years  1938  and  1939,  that  in  view  of  certain  facts 
hereinbefore  stipulated  to  be  true  the  plaintiff  is 
entitled  to  additional  deduction  for  depreciation  on 
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banking  premises  (buildings)  over  that  allowed  in 
the  Commissioner's  determination  of  plaintiff's  in- 
come tax  liability  for  those  years  as  follows: 

1938 $50,209.52 

1939 $30,981.86 

(27)  (b)  The  allowance  of  these  additional 
amounts,  irrespective  of  the  determination  of  the 
question  of  additional  depreciation  being  allowable 
on  furniture  and  fixtures  will  result  in  overpayment 
of  plaintiff's  income  tax  and  deficiency  interest  paid 
thereon  as  follows: 

Deficiency 
Tax  Interest 

1938 $8,284.57  $1,475.48 

1939 $5,112.00  $    603.73 

(28)  (a)  The  schedules  supporting  the  items  re- 
ported on  the  income  tax  returns  for  1930  to  1939 
inclusive  including  the  item  of  depreciation,  were 
so  voluminous  that  it  was  impracticable  to  file  them 
with  the  return  and  only  summaries  thereof  were 
filed  with  the  return.  The  detail  depreciation  sched- 
ules for  those  years  were  available  for  examination 
by  the  Revenue  Agents  but  have  never  been  filed 
with  the  Commissioner  of  Internal  Revenue  or  his 
agents. 

(28)  (b)  The  Clack  schedules  attached  hereto 
as  Exhibit  16  w^ere  so  voluminous  that  the  Internal 
Revenue  Agent  in  Charge  at  San  Francisco  never 
transmitted  them  to  the  Bureau  of  Internal  [49] 
Revenue  except  in  the  summary  form  contained  in 
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Mr.  Clack's  report  of  November  14,  1941,  which  is 
a  part  of  the  Agent's  Report  attached  hereto  as 
Exhibit  3. 

(29)  Shortly  after  the  taxpayer  was  advised  that 
Mr.  Clack's  schedules  had  been  rejected  by  the 
Bureau  of  Internal  Revenue,  it  sent  a  letter  signed 
by  its  tax  counsel  dated  December  10,  1941,  to  Mr. 
Harless,  Internal  Revenue  Agent  in  Charge  at  San 
Francisco  and  said  letter  is  attached  hereto  as  Ex- 
hibit 17,  not  as  proof  of  any  facts  stated  therein 
but  as  proof  of  the  representations  made  at  that 
time  by  the  taxpayer  to  the  Internal  Revenue  Agent 
in  Charge.  Mr.  Harless  notified  the  Bureau  of  In- 
ternal Revenue  of  the  receipt  of  this  letter  but 
the  Bureau  made  no  change  in  its  position  as  to  the 
revision  of  Mr.  Clack's  schedules. 

(30)  The  reporting  in  Schedule  L  of  the  income 
tax  returns  filed  by  the  Bank  for  the  years  1932  to 
1935  inclusive,  of  adjustments  for  depreciation  is 
indicative  that  there  is  a  difference  between  the  de- 
preciation deducted  on  the  returns  and  the  deprecia- 
tion charged  off  on  the  books. 

(31)  It  is  further  agreed  that  Mr.  C.  Homer 
Neill,  if  called  as  a  witness  would  testify  as  set 
forth  below  and  it  is  stipulated  that  this  testimony 
may  be  considered  as  though  he  were  called  as  a 
witness  in  this  proceeding  and  had  so  testified,  sub- 
ject to  any  objections  which  may  be  made  as  to 
competency,  materiality  and  relevancy  of  any  part 
thereof.  Written  statement  giving  specific  notice 
of  such  objections  is  to  be  served  bv  defendant's 
counsel  upon  plaintiff's  counsel  and  filed  by  de- 
fendant on  or  before  the  hearing. 
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(a)  He  is  57  years  of  age  and  has  been  in  plain- 
tiff's employ  since  1920;  and  since  1930  he  has  been 
responsible  for  the  actual  preparation  of  plaintiff's 
annual  income  tax  returns.  The  [50]  compilation  of 
plaintiff's  income  tax  return  is  a  complicated  mat- 
ter since  the  accounting  for  many  items  and  the 
designation  and  grouping  of  items  under  various 
accounting  classifications,  is  different  for  book- 
keeping purposes  than  for  income  tax  purposes; 
and  because  of  the  many  adjustments  which  must 
be  made  for  that  reason,  the  plaintiff's  officers  who 
sign  the  returns  cannot  determine  from  an  exam- 
ination of  the  return  whether  or  in  what  respects 
the  returns  differ  from  the  books,  and  those  officers 
must  depend  upon  the  plaintiff's  tax  department 
for  the  correct  preparation  of  the  returns  and  the 
correct  reporting  thereon  of  all  items  of  income  and 
deductions. 

(b)  The  depreciation  schedules  used  for  the  re- 
porting the  depreciation  deduction  on  the  tax  re- 
turns for  the  years  1930  to  1937  inclusive  were 
started  in  1927  and  he  never  discussed  the  matter 
of  depreciation  with  the  plaintiff's  officers  after 
the  time  the  schedules  were  started  except  as  here- 
inafter stated.  The  plaintiff  used  the  same  deprecia- 
tion schedule  for  bookkeeping  purposes  as  for  in- 
come tax  purposes  up  to  the  year  1932.  In  1932  the 
plaintiff  changed  its  depreciation  schedule  on  its 
books  and  this  came  to  his  (Mr.  Neill's)  attention 
in  the  early  part  of  1933  when  he  was  preparing 
the  1932  return.  He  ascertained  from  ])laintiff's 
chief  accountant  that  the  depreciation  had  been  re- 
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vised  to  conform  to  the  results  of  a  survey  of  the 
plaintiff's  properties. 

(c)     The  detail  preparation  of  the  depreciation 
schedules   for   income   tax   purposes   was   done   in 
the  plaintiff's  accounting  department  according  to 
a  certain  routine.    The  plaintiff's  main  office,  its 
accounting  department  and  his  (Mr.  Neill's)  office 
were  located  in  different  buildings  in  San  Francisco. 
He  determined  that  there  would  be  no  tax  liability 
for  1932  regardless  of  whether  he  used  the  book 
depreciation  or  the  schedules  previously  [51]  used 
for  income  tax  purposes  so  he  considered  it  was 
unimportant  what  schedule  or  deduction  was  used 
on  the  return.    He  believed  the  schedules  could  be 
corrected   at  any  time,  so  he  decided  that  rather 
than  to  disturb  the  accounting  department  routine 
and  to  install  new  schedules  which  would  be  as  much 
subject  to  review  and  correction  by  the  Government 
Revenue  Agents  as  the   schedule  then  in  use,   he 
would  continue  to  use  the  schedules  theretofore  used 
even  though  he  then  knew  they  were  wrong  until  a 
completely  revised  schedule  could  be  worked   out 
with  the  Revenue  Agents.  That  for  the  same  reasons 
he  continued  to  use  the  same  depreciation  schedules 
in  computing  the  depreciation  taken  on  the  income 
tax  returns  for  1933,  1934  and  1935. 

(d)  In  July  1936,  Mr.  Koster  was  employed  as 
tax  counsel  for  plaintiff  and  in  December  1936,  he 
(Mr.  Neill)  told  Mr.  Koster  about  the  differences 
between  the  depreciation  being  reported  on  the  in- 
come tax  returns  and  the  depreciation  charged  off 
on  the  plaintiff's  books.    In  March,  Mr.  Koster  in- 
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striicted  him  to  continue  the  use  of  the  same  depre- 
ciation schedules  in  reporting  the  depreciation  on 
the  income  tax  return  for  1936 ;  and  in  March  1938, 
Mr.  Koster  instructed  him  to  continue  the  use  of 
the  same  depreciation  schedules  in  reporting  the 
depreciation  on  the  income  tax  return  for  1937  but 
thereafter  to  discontinue  those  schedules  and  use 
only  the  depreciation  as  charged  off  on  the  plain- 
tiff's books  until  some  mutually  satisfactory  sched- 
ules could  be  worked  out  with  the  Revenue  Agents. 

(e)  He  took  as  the  depreciation  deduction  on 
the  income  tax  returns  for  the  years  1938  and  1939 
only  the  depreciation  charged  off  by  the  plaintiff 
on  its  books  for  those  respective  years. 

(32)  It  is  further  agreed  that  Mr.  George  H. 
Koster,  if  called  as  a  witness  would  testify  as  set 
forth  below  and  it  is  [52]  stipulated  that  this  testi- 
mony may  be  considered  as  though  he  were  called 
as  a  witness  in  this  proceeding  and  had  so  testified 
subject  to  any  objections  wiiich  may  be  made  as  to 
competency,  materiality,  and  relevancy  of  any  part 
thereof.  Written  statement  giving  specific  notice  of 
such  objections  is  to  be  served  by  defendant's  coun- 
sel upon  plaintiff's  counsel  and  filed  by  defendant 
on  or  before  the  hearing. 

(a)  He  is  an  attorney  at  law  and  has  been  spe- 
cializing in  the  practice  of  federal  tax  law  since 
1928.  From  1922  to  1928  he  was  employed  in  the 
Bureau  of  Internal  Revenue  as  an  auditor  and  in- 
ternal revenue  agent.  In  July  1936,  he  was  em- 
ployed by  plaintiff  as  its  tax  counsel  with  supervi- 
sion over  its  tax  department.    He  immediately  pro- 
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ceeded  to  acquaint  himself  with  the  plaintiff's  or- 
ganization, its  personnel,  its  accounting  system,  and 
its  problems  with  respect  to  matters  of  taxation.  In 
December  1936,  Mr.  C.  Homer  Neill  who  had  super- 
vision over  the  preparation  of  plaintiff's  income  tax 
returns,  called  to  his  attention  that  the  depreciation 
schedules  used  for  computing  the  depreciation  de- 
ducted on  the  tax  returns  for  1932,  1933,  1934  and 
1935  was  different  from  the  schedule  used  in  com- 
puting the  depreciation  charged  off  in  those  years 
on  the  plaintiff's  books. 

(b)  He  (Mr.  Koster)  had  just  concluded  that 
the  tax  depreciation  taken  on  those  returns  was 
wrong  in  his  opinion,  when  Mr.  Mooney,  Internal 
Revenue  Agent,  commenced  an  audit  of  plaintiff's 
1935  income  tax  return  and  he  stated  to  Mr.  Mooney 
that  the  depreciation  taken  on  the  tax  return  was 
excessive  and  requested  Mr.  Mooney  to  cooi^erate 
with  his  in  the  preparation  of  corrected  deprecia- 
tion schedules.  Mr.  Mooney  advised  him  that  he 
(Mr.  Mooney)  had  concluded  that  no  matter  what 
adjustments  or  corrections,  including  any  possible 
correction  of  the  depreciation  deduction,  might  be 
made  to  the  return  no^i  loss  for  the  year  1935,  [53] 
there  would  still  be  no  taxable  income  and  therefore 
under  the  practice  of  the  Internal  Revenue  Agents 
office  he  (Mr.  Mooney)  could  not  compile  or  aid  in 
the  compilation  of  revised  depreciation  schedules. 

(c)  The  1936  income  tax  return  was  in  the 
course  of  preparation  at  this  time,  and,  for  the 
same  reasons  which  prompted  Mt\  Neill  to  continue 
the  use  of  the  original  depreciation  schedules  for 
income  tax  purposes  for  the  years  1932  to  1935, 
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he    (Mr.  Koster)    instructed  Mr.  Neill  to  use  the 
same  schedule  for  the  1936  return. 

(d)  In  January  1938,  Mr.  Selby,  Internal  Rev- 
enue Agent  commenced  an  audit  of  plaintiff's  1936 
income  tax  return,  and  when  Mr.  Selby  stated  that 
the  depreciation  deduction  appeared  to  be  exces- 
sive he  agreed  with  Mr.  Selby  and  requested  Mr. 
Selby  to  cooperate  in  the  peparation  of  corrected 
depreciation  schedules.  Mr.  Selby  stated  that  it  ap- 
peared to  him  that  no  matter  what  adjustments  or 
corrections  might  be  made  as  to  items  of  income  or 
to  deductions,  such  adjustments  would  not  result  in 
producing  any  taxable  income  for  the  year  and 
therefore  under  the  practice  of  the  Internal  Rev- 
enue Agent's  office  he  (Mr.  Selby)  could  not  com- 
pile or  aid  in  the  compilation  of  the  revised  depre- 
ciation schedules. 

(e)  The  1937  income  tax  return  was  in  the 
course  of  preparation  at  this  time,  the  original  de- 
preciation schedule  used  for  prior  year  returns  was 
completed  for  the  year  1937,  and  it  appeared  that 
there  would  be  little  if  sjiy  income  tax  for  the  year, 
so  rather  than  delay  the  filing  of  the  return,  he 
(Mr.  Koster)  instructed  Mr.  Neill  to  use  the  same 
schedule  for  computing  the  depreciation  to  be  taken 
on  the  1937  return. 

(f )  It  appeared  at  that  time  too  that  the  plain- 
tiff would  have  a  substantial  tax  liability  for  the 
year  1938  so  he  [54]  instructed  Mr.  Neill  to  discon- 
tinue the  preparation  of  the  de|)reciation  schedules 
theretofore  used  for  the  tax  return,  and  thereafter 
to  use  as  the  income  tax  deduction  for  deprecia- 
tion only  the  depreciation  charged  off  by  the  plain- 
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tiff  on  its  books.  The  depreciation  charged  off  hy 
the  plaintiff  on  its  books  was  much  less  than  the 
depreciation  computed  under  the  depreciation 
schedules  u.sed  for  the  tax  returns  for  the  years 
1932  to  1937. 

(g)  As  the  result  of  his  experience  it  was  his 
opinion  that  the  most  practical  way  of  establishing 
a  depreciation  schedule  which  would  be  mutually 
satisfactory  to  Government  and  taxpayer  in  a  case 
such  as  this  where  the  preparation  or  revision  of 
such  schedules  is  a  difficult  and  expensive  task,  was 
to  work  in  cooperation  with  the  Government  Rev- 
enue Agents  in  the  compilation  of  such  a  schedule. 
It  was  his  opinion  that  this  could  be  accomplished 
in  this  case.  Thereafter,  schedules  mutually  satis- 
factory to  tliemselves  were  finally  worked  out  be- 
tween him  (Mr.  Koster)  and  Mr.  Clack,  Engineer 
Revenue  Agent,  and  were  completed  in  November 
1941. 

(h)  After  Mr.  Clack's  schedules  were  rejected 
by  the  Bureau  of  Internal  Revenue  in  December 
1941,  he  (Mr.  Koster)  had  a  number  of  conferences 
during  1941  to  1945  with  various  representatives 
of  the  Bureau  of  Internal  Revenue  in  an  effort 
to  secure  the  acceptance  of  Mr.  Clack's  schedules 
by  the  Bureau  of  Internal  Revenue.  He  (Mr.  Kos- 
ter) had  been  considering  since  his  talk  with  Mr. 
Mooney  in  1937,  the  filing  of  amended  returns  for 
the  years  1932  to  1935  inclusive  to  correct  the  de- 
preciation taken  in  those  years  but  he  was  confident 
that  mutually  satisfactory  schedules  could  be  worked 
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out  with  the  Internal  Revenue  Agents  and  that  the 
filing'  of  amended  returns  would  be  unnecessary. 

(i)  He  (Mr.  Koster)  considered  then  and  still 
considers  that  the  acceptance  of  Mr.  Clack -sioriginal 
schedules  would  have  [55]  made  unnecessaiy  the 
filing  of  amended  income  tax  returns  for  the  plain- 
tiff for  the  years  1932  to  1935  inclusive  to  collect : 
the  depreciation  taken  on  the  original  returns  for: 
those  years.  When  in  April  1945,  the  Bureau  re- 
fused to  recede  from  its  earlier  position  and  refused 
to  approve  the  original  Clack  schedules,  he  (Mr. 
Koster)  advised  the  plaintiff  to  file  amended  returns 
for  the  years  1932  to  1935  inclusive  to  correct  the 
depreciation  taken  on  the  original  returns  for  those 
years,  and  the  amended  returns  were  filed. 

(33)  It  is  further  agreed  that  Mr.  Russell  G. 
Smith  if  called  as  a  witness  would  testify  as  set 
forth  below  and  it  is  stipulated  that  this  testi- 
mony may  be  considered  as  though  he  were  called 
as  a  witness  in  this  proceeding  and  had  so  testified, 
subject  to  any  objections  which  may  be  made  as  to 
competency,  materiality  and  relevancy  of  any  part 
thereof.  Written  statement  giving  specific  notice 
of  such  objection  is  to  be  served  by  defendant's 
counsel  upon  plaintiff's  counsel  and  filed  by  de- 
fendant on  or  before  the  hearing. 

He  is  Executive  Vice-President  of  the  plaintiff 
and  from  1932  to  1939  inclusive  held  official  posi- 
tions first  as  Cashier  and  then  as  Vice-President  of 
the  plaintiff  and  during  those  years  was  the  officer 
to  whom  the  plaintiff's  income  tax  returns  were  sent 
foi-  approval.   The  form  and  contents  of  the  returns 
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were  so  summarized  and  reclassified  from  the  ac- 
counting records  that  he  could  not  determine 
whether  or  not  the  items  as  recorded  on  the  plain- 
tiff's books  were  reported  on  the  income  tax  return 
but  he  relied  upon  the  plaintiff's  tax  department 
and  assumed  that  the  returns  were  correctly  pre- 
pared by  the  plaintiff's  tax  department.  He  made 
no  inquiries  about  the  returns  prior  to  1938  since 
they  showed  no  tax  liability.  In  1938  he  reviewed 
with  Mr.  Koster,  plaintiff's  tax  counsel,  the  tax 
return  for  the  year  1937  and  [56]  Mr.  Koster  stated 
that  the  deduction  for  depreciation  was  wrong  but 
that  the  revision  of  the  depreciation  schedules  was 
an  unsettled  matter  and  he  was  working  with  the 
Internal  Revenue  Agents  to  arrive  at  a  basis  for 
computing  the  depreciation  mutually  satisfactory  to 
the  Government  and  to  him. 

Executed  this  9th  day  of  April,  1946. 

/s/  GEORGE  H.  KOSTER, 

Attorney  for  Plaintiff. 
/s/  PRANK  J.  HENNES^SY, 

United  States  Attorney. 
/s/  WILLIAM  E.  LICKING, 

Asst.  United  States  Attorney. 
/s/  PRANK  J.  READY, 

Special  Assistant  to  the 
Attorney  General. 
/s/  RUPPERT  BINGHAM, 

Special  Assistant  to  the 

Attorney   General 
Attorneys  for  the  Defendant. 
[Endorsed] :     Filed  April  9,  1946. 
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[Title  of  District  Court  and  Cause.] 

MOTION  FOR  ORDER  TO  SET  ASIDE  ORDER 
OF  SUBMISSION  AND  TO  REOPEN 
CASE  FOR  RECEIVING  ADDITIONAL 
EVIDENCE 

Now  Comes  The  Plaintiff  by  its  counsel  and  re- 
spectfully moves  the  Honorable  Court  to  set  aside 
its  Order  of  Submission  of  the  above  entitled  case 
entered  April  9,  1946,  and  to  reopen  the  case  for 
receiving  additional  evidence,  and  in  support  of  this 
motion  the  following  is  submitted : 

This  case  was  submitted  on  stipulations  of  facts 
and  briefs  on  April  9,  1946.  Paragraph  25  of  Stip- 
ulation of  Facts  No.  1  states — 

*^  Neither  the  Audit  Review  Section  nor  the 
Engineering  and  Valuation  Division  has  given 
any  consideration  to  the  amended  returns  filed 
by  the  Bank  for  the  years  1932  to  1935,  in 
April  1945,  correcting  the  depreciation  deduc- 
tions taken  on  the  original  returns  for  those 
years.''  [58] 

One  of  the  issues  in  this  case  is  whether  the  tax- 
payer corrected  errors  in  its  original  income  tax 
returns  for  the  years  1932  to  1935  inclusive  by  the 
filing  of  amended  returns  for  those  years  (if  it  had 
not  already  effected  a  correction  of  the  returns  by 
its  conduct  and  negotiations  with  the  Commissioner 
of  Internal  Revenue  prior  to  the  filing  of  the  amen- 
ded returns — see  pages  84  to  92  of  plaintiff's  open- 
ing brief  and  pages  8   to   10   of   plaintiff's   reply 
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brief).  The  error  was  the  overstatement  of  the  de- 
preciation deduction  and  it  is  stipulated  '■  'liis 
cas6  that  the  depreciation  taken  on  the  amended 
returns  was  the  correct  depreciation.  The  Govern- 
ment  argued  that  it  was  not  obliged  to  give  any  con- 
sideration to  the  amended  returns  and  gave  no 
consideration  to  those  returns,  and  for  that  reason 
the  amended  returns  were  ineffective  for  any  pur- 
pose. 

Since  the  date  of  sul^mission  of  this  case,  the 
Commissioner  of  Internal  Revenue  did  consider  the 
amended  returns  for  the  years  1932  and  1933  and 
sent  them  to  his  agent  the  Internal  Revenue  Agent 
in  Charge  at  San  Francisco,  California,  for  audit. 
An  Internal  Revenue  Agent  from  the  Office  of  the 
Internal  Revenue  Agent  in  Charge  at  San  Fran- 
cisco did  audit  the  said  returns  and  found  them 
to  be  correct  and  so  reported  to  the  Internal  Rev- 
enue Agent  in  Charge.  The  Internal  Revenue 
Agent  in  Charge  accepted  the  said  report  and  noti- 
fied the  plaintiff  in  writing  through  Transamerica 
Corporation,  that  the  conclusion  had  been  reached 
that  the  said  returns  should  be  accepted  as  coirect. 
The  said  returns  and  the  said  re|)ort  of  the  Internal 
Revenue  Agent  were  sent  to  the  Commissioner  of 
Internal  Revenue  at  Washington,  D.  C,  by  the 
Internal  Revenue  Agent  in  Charge  at  San  Fran- 
cisco on  or  about  August  1,  1946.  Plaintiff  has  had 
no  further  communication  about  the  matter  from 
the  Commissioner  of  Internal  Revenue  or  his 
agents. 
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The  facts  stated  in  the  foregoing  paragi-aph  are 
inconsistent  with  the  stipulated  fact  that  the  Com- 
missioner did  not  consider  the  amended  returns, 
and  are  contrary  to  the  Commissioner's  contentions 
that  he  neither  considered  nor  accepted  the  amended 
returns.  The  new  facts  are  material  therefore,  in 
the  opinion  of  plaintiff,  to  the  determination  of  this 
proceeding  [59]  and  since  these  facts  relate  to  mat- 
ters occurring  after  the  submission  of  the  case, 
plaintiff  believes  that  the  case  should  be  reopened 
so  that  the  original  stipulation  may  be  corrected 
and  the  Court  apprised  of  these  new  facts  either 
through  a  supplementary  stipulation  or  the  taking 
of  evidence  with  respect  thereto. 

Plaintiff  believes  that  now  that  the  Commissioner 
has  considered  the  returns  (since  the  stipulation 
shows  that  the  1934  and  the  1935  amended  returns 
reported  revised  depreciation  on  the  same  basis  as 
reported  on  the  1932  and  1933  returns  and  the 
stipulation  concedes  that  the  amounts  of  deprecia- 
tion excepting  for  a  comparatively  small  differenee 
in  depreciation  on  buildings — see  plaintiff's  open- 
ing brief,  p.  85 — was  correct,  the  results  of  t]ic  audit 
of  the  1932  and  1933  returns  could  well  be  recog- 
nized as  an  audit  and  consideration  by  test,  of  all 
four  returns)  and  by  audit  and  investigation  has 
found  them  to  be  correct,  he  cannot  continue  to 
close  his  eyes  to  the  fact  that  they  are  correct  or 
continue  to  disregard  them  and  refuse  to  recognize 
them  as  formal  accomplishment  by  the  plaintiff  of 
a  correction  of  errors  in  the  original  returns,  and 
these   amended   returns   should   be   given    effective 


72  Bank  of  America,  et  al.,  vs. 

recognition  in  the  computation  of  the  tax  liability 
for  the  years  involved  in  this  proceeding. 

This  motion  is  being  filed  in  good  faith  and  not 
for  the  purpose  of  delay.  Affidavit  of  Counsel  for 
plaintiff  supporting  this  motion  is  attached  hereto 
as  part  hereof. 

Respectfully  submitted, 

GEORGE  H.  KOSTER, 
Counsel  for  Plaintiff. 

Dated  San  Francisco,  California,  October  14, 
1946. 

Memorandum  of  Authority 

Rule  7(b)(1)  Rules  of  Civil  Procedure  for  the 
District  Courts  of  the  United  States.  [60] 

Affidavit 
State  of  California, 
City  and  County  of  San  Francisco — ss. 

George  H.  Koster  being  first  duly  sworn  deposes 
and  says : 

He  is  a  citizen  of  the  United  States  and  a  resident 
of  the  City  and  County  of  San  Francisco,  State  of 
California,  and  is  over  21  years  of  age. 

He  is  the  attorney  of  record  for  plaintiff  in  the 
proceeding  entitled  Bank  of  America  N.T.&S.A., 
plaintiff  vs.  United  States,  defendant,  Number 
24039-S,  and  has  his  office  at  300  Montgomery 
Street,  San  Francisco,  California. 

He  is  informed  and  believes  that  some  tii^ie  ])riov 
to  Jmie  27,  1946,  the  Commissioner  of  Internal  Rev- 
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enue  sent  the  amended  consolidrued  income  tax  re- 
turns filed  by  Transamerica  Corporation:  (which' 
included  the  returns  of  plaintiff)  for  the  years  1932 
and  1933,  to  his  agent,  the  Internal  Revenue  A;g-ent 
in  Charge  at  San  Francisco,  California,,  for  'audit 
and  examination. 

On  or  about  June  27,  1946,  an  Internal  Revenue' 
Agent  from  the  office  of  the  Internal  Revenue  Agent 
in  Charge  at  San  Francisco,  California,  called  upon 
affiant  and  stated  that  he  had  the  amended  con- 
solidated income  tax  returns  filed  by  Transamerica 
Corporation  for  the  years  1932  and  1933  for  exam- 
ination and  audit  and  he  proceeded  to  audit  the 
said  returns;  thereafter  the  said  Agent  completed 
his  audit  of  said  returns  and  informed  affiant  that 
he  found  the  returns  to  be  correct  and  would  so 
report. 

On  or  about  August  1,  1946,  Transamerica 
Corporation  received  a  letter  from  the  Interpal 
Revenue  Agent  in  Charge  dated  July  31,  1946, 
photostat  copy  of  which  letter  is  attached  hereto, 
advising  it  that  the  conclusion  has  been  reached  that 
the  said  returns  for  1932  and  1933  should  be  ac- 
cepted as  correct.  [61] 

Affiant  is  informed  and  believes  that  on  or  about 
August  1,  1946,  the  Internal  Revenue  Agent  in 
Charge  sent  said  returns  to  the  Commissioner  of 
Internal  Revenue  together  with  his  report  that  said 
returns  were  correct. 

Plaintiff  has  received  no  communication  about 
said  returns  other  than  the  letter  from  the  Internal 
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Revenue  Agent  in  Charge  dated  July  31,  1946,  here- 
to attached. 

/s/  GEORGE  H.  KOSTER. 
Subscribed  and  sworn  to  before  me  this  14th  day 
of  October,  1946. 

[Seal]  JOHN  P.  BURNS, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 
My  Commission  expires  April  12,  1949.  [62] 

[Letterhead  Treasury  Department,  Office  of 
Internal  Revenue  Agent  in  Charge] 

July  31,  1946 
In  re:  Income  Tax  Year(s)  covered:  1932  and  1933 
Transamerica  Corporation  and  Affiliates, 
4  Columbus  Avenue, 
San  Francisco,  California. 

Gentlemen : 

Upon  examination  of  your  income  tax  return (s) 
for  the  year(s)  indicated  above,  the  conclusion  has 
been  reached  that  it  (they)  should  be  accepted  as 
correct. 

I  am  sure  you  will  appreciate  that  should  subse- 
quent information  be  received  which  w^ould  ma- 
terially change  the  amount  reported,  it  will  be 
necessary  under  existing  laws  to  redetermine  your 
tax  liability. 

Respectfully, 

F.  M.  HARLESS, 

Internal  Revenue  Agent 
in  Charge. 
Idc  R. 

[Endorsed] :    Filed  Oct.  14,  1946.  [63] 
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[Title  of  District  Court  and  Cause.] 

DEFENDANT'S  OPPOSITION  TO  PLAIN- 
TIFF'S MOTION  TO  REOPEN  FOR  RE- 
CEIVING  OF   ADDITIONAL   EVIDENCE 

Comes  now  the  defendant  by  Frank  J.  Hennessy, 
United  States  Attorney,  and  William  E.  Licking, 
Assistant  United  States  Attorney  for  the  Northern 
District  of  California,  its  attorneys  of  record  here- 
in, and  opposes  the  granting  of  plaintiff's  motion 
to  set  aside  the  order  of  submission  and  to  reopen 
this  cause  for  receiving  additional  evidence  in  this 
cause.  The  grounds  of  objection  to  plantiff's  mo- 
tion are  as  follows : 

1.  Defendant  is  advised,  believes  and  submits 
to  the  Court  that  the  matters  upon  the  basis  of 
which  plaintiff  seeks  to  reopen  the  evidence  are 
irrelevant  and  are  not  of  such  nature  or  significance 
as  would  materially  affect  the  final  determination 
herein  even  if  plaintiff's  motion  should  be  [64] 
granted  and  additional  evidence  should  be  received 
by  the  Court  thereunder. 

2.  Neither  did  the  Commissioner  of  Internal 
Revenue  authorize  or  direct  that  the  amended  con- 
solidated income  tax  returns  filed  in  Apiil,  1945, 
by  Transamerica  Corporation  for  itself  and  affi- 
liates (including  plaintiff)  for  the  years  1932  and 
1933  be  audited  nor  did  he  act  upon  the  report  sub- 
mitted on  June  28,  1946,  by  Internal  Revenue  Agent 
Rector  C.  Selby  to  the  Internal  Revenue  Agent  in 
Charge  at  San  Francisco,  California. 
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In  support  of  the  above  there  are  attached  hereto, 
made  a  part  hereof  as  if  fully  set  forth  herein  the 
following;  afTTidavits  with  exhibits  attached: 

(a)  Affidavit  with  exhibits  of  D.  L.  Siegrist, 
Head,  Records  Division,  Income  Tax  Unit, 
Bureau  of  Internal  Revenue,  Washington,  D.  C. 

(b)  Affidavit  of  Rector  C.  Selby,  Internal 
Revenue  Agent,  attached  to  the  San  Francisco 
Division  of  the  Bureau  of  Internal  Revenue, 
dated  November  37,  1946. 

(c)  Affidavit  of  Francis  M.  Harless,  Inter- 
nal Revemie  Agent  in  Cliarge,  San  Francisco 
Division,  Bureau  of  Internal  Revenue,  Income 
Tax  Unit,  San  Francisco,  California,  dated 
November  3/,  1946. 

(d)  Affidavit  of  William  L.  Stern,  Group 
Chief  in  the  Office  of  the  Internal  Revenue 
Agent  in  Charge,  San  Francisco  Division,  Bu- 
reau of  Internal  Revenue,  Income  Tax  Unit, 
San  Francisco,  California,  dated  November  13, 
1946. 

(e)  Affidavit  of  James  W.  Carter,  Head, 
Audit  Review  Division  E,  Income  Tax  Unit, 
Bureau  of  Internal  Revenue,  Washington,  D. 
C,  dated  November  20,  1946. 

(f )  Affidavit  of  Samuel  P.  Hatchett,  Head, 
Engineering  and  Valuation  Division,  Income 
Tax  Unit,  Bui'eau  of  Internal  Revenue,  Wash- 
ington, D.  C,  dated  November  20,  1946.   [65^ 
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Wherefore  defendant  prays  tliat  plaintiff's  said 
motion  be  denied.  '.  :  :  . . 


Respectfully  submitted, 

/s/  FRANK  J.  HENNESSY,  ; 
United  States  Attorney, 

/s/  WILLIAM  E.  LICKING, 

Assistant  LTnited  States 
Attorney. 

/s/  PRANK  J.  READY, 

Special  Assistant  to  the 
Attorney  General. 

/s/  RUPPERT  BINGHAM, 

Special  Assistant  to  the 
Attorney  General. 

Attorneys  for  Defendant. 
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AFFIDAVIT  A. 

United  States  of  America, 
District  of  Columbia — ss. 

AFFIDAVIT  OF  DALLAS  L.  SIEGRIST 

Dallas  L.  Siegrist,  being  duly  sworn,  states  as 
follows : 

I  am  a  citizen  of  the  United  States  residing  in 
the  City  of  Washington,  District  of  Columbia;  am 
forty-five  years  old;  am  now  employed  in  the  In- 
come Tax  Unit  of  the  Bureau  of  Internal  Revenue 
at  Washington,  D.  C,  in  the  capacity  of  Head, 
Records  Division,  in  the  Internal  Revenue  Building 
at  Washington,  D.  C,  and  have  held  that  position 
for  the  past  six  years.  I  have  been  employed  in  the 
Records  Division  of  the  Bureau  since  1920. 

The  functions  of  the  Records  Division  witli  re- 
spect to  income  tax  returns,  reports  of  field  agents, 
protests  or  other  communications  from  taxpayers 
is  to  record  the  receipt  of  such  documents,  and  then 
to  control  and  direct  such  documents  and  com- 
munications to  the  division  in  the  Income  Tax  Unit, 
including  field  divisions,  where  such  documents, 
returns,  etc.,  should  ordinarily  go  to  receive  proper 
attention.  The  various  employees  of  the  Records 
Division  are  under  my  immediate  supervision  and 
control 

The  records  of  the  Bureau  kept  in  tlie  Records 
division  disclose  that  on  July  11,  1945  amended 
corporation  returns  for  the  taxable  years  1932  and 
1933  of  the  Transamerica  Corporation,  460  Mont- 
gomery   Street,    San    Francisco,    California,    were 
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recorded  in  the  Records  Division.  At  that  time  the 
records  indicated  that  the  original  corporation  re- 
turns for  these  years  were  in  the  Office  of  the  Inter- 
nal Revenue  Agent  in  Charge  at  San  Francisco, 
California.  Such  amended  returns,  were,  according 
to  regular  procedure,  forwarded  to  the  Internal 
Revenue  Agent  in  Charge  at  San  Francisco  for 
association  with  the  [67]  original  returns. 

There  is  attached  hereto  and  made  Exhibit  No.  1, 
a  specimen  or  sample  Form  lllM  used  in  transmit- 
ting amended  returns  and  any  other  documents 
forwarded  to  an  Internal  Revenue  Agent  in  Charge 
for  association  with  the  original  return. 

Under  date  of  August  27,  1946,  there  was  received 
in  the  service  unit  of  the  Records  Division  a  three- 
page  report  dated  June  28,  1946,  prepared  by  Mr. 
R.  C.  Selby  of  the  San  Francisco  field  office,  to- 
gether with  copy  of  Treasury  Form  850C  letter 
addressed  under  date  of  July  31,  1946,  by  the  In- 
ternal Revenue  Agent  in  Charge  at  San  Francisco, 
California,  to  Transamerica  Corporation  and  Affi- 
liates, 4  Columbus  Avenue,  San  Francisco,  Califor- 
nia, and  control  card.  Treasury  Form  1248  which 
had  been  prepared  in  the  Office  of  the  Internal 
Revenue  Agent  in  Charge  at  San  Francisco  and 
which  a-ccompanied  Agent  Selby 's  report  above 
mentioned  when  the  Internal  Revenue  Agent  in 
Charge  transmitted  that  report  to  the  Bureau  in 
Washington,  D.  C.  This  Treasury  Form  1248  ac- 
complished the  purpose  of  a  letter  of  transmittal 
from  the  field  office  to  the  Bureau  with  respect  to 
Agent  Selby 's  report. 
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There  are  attached  hereto  true  copies  of  the  three 
documents  next  above  mentioned  as  Exhibit  No.  2. 

This  report  and  accompanying  papers  were  in- 
spected in  the  service  unit  and  for  the  reason  that 
the  original  returns  were  not  associated  with  the 
;  report  such  report  was  given  to  an  assembler  to 
obtain  the  original  returns.  On  August  28,  1946, 
the  assembler  requisitioned  the  original  returns, 
returns  for  these  years  being  housed  some  two  miles 
away  from  the  main  Internal  Revenue  Building. 
The  card  records  indicated  that  the  original  returns 
were  still  in  the  hands  of  the  San  Francisco  field 
office.  On  October  14,  1946,  a  letter  over  my  signa- 
ture was  addressed  to  the  Internal  Revenue  Agent 
in  Charge,  San  Francisco,  requesting  that  the  orig- 
inal return  for  1933  be  returned  to  the  Bureau 
immediately. 

There  is  attached  a  true  copy  of  the  letter  just 
mentioned  as  Exhil)it  No.  3.  [68] 

The  report  of  Agent  Selby  and  the  accompanying 
papers,  including  the  amended  1932  and  1933  re- 
turns, were  held  in  a  suspense  file  in  the  Records 
Division  awaiting  the  original  return  or  informa- 
tion from  the  Internal  Revenue  Agent  in  Charge 
as  to  the  probable  location  of  the  returns. 

In  the  meantime  information  was  received  in  tlu^ 
Records  Division  that  the  original  returns  for  1932 
rnd  1933  were  in  the  hands  of  the  Chief  Counsel  for 
the  Bureau  of  Internal  Revenue  for  use  in  a  court 
proceeding.  A  memorandum  was  then  prepared  in 
the  Records  Division  for  the  signature  of  the  Dep- 
uty Commissioner  transmittin.s:  the  1932  and  1933 
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amended  returns  and  the  report  of  the  Revenue 
Agent  Selby  dated  June  28,  1946,  to  the  Office  of 
the  Chief  Counsel  for  the  Bureau  of  Internal  Rev- 
enue, and  the  documents  just  mentioned  were  trans- 
mitted to  the  Chief  Counsel's  office  accordingly  on 
October  18,  1946. 

There  is  attached  a  true  copy  of  the  memorandum 
of  transmittal  just  mentioned  as  Exhibit  No.  4. 

The  1932  and  1933  amended  returns  and  the 
Selby  report  just  mentioned  were  never  out  of  the 
Records  Division  of  the  Income  Tax  Unit  from 
August  27,  1946,  the  time  they  were  received  from 
the  Internal  Revenue  Agent  in  Charge  at  San  Fran- 
cisco, until  they  were  transmitted  to  the  Chief 
Counsers  office  by  memorandum  dated  October  18, 
1946,  above  mentioned. 

/s/  DALLAS  L.  SIEGRIST. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  November,  1946. 

[Seal]  RALPH  T.  DERICKSON, 

Notary  Public, 
District  of  Columbia. 

My  notarial  commission  expires  on  the  31st  day 
of  December,  1948.  [69] 
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EXHIBIT  NO.  1 

Form  lllM 

Internal   Revenue  Agent  in  Charge 
Collector  of  Internal  Revenue 

The  attached  document (s)    is   (are)   for- 
warded for  association  with  the    return (s) 

which  was  (were)  furnished  your  office  under  date 
of   


Deputy  Commissioner. 

By  , 

Head  of  Division.  [70] 
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A-1 

[Letterhead  Treasury  Department] 

Office  of  Internal  Revenue  Agent  in  Charge 

July  31,  1946 

Transamerica  Corporation  and  Aflfiliates, 

4  Columbus  Avenue, 

San  Francisco,  California. 

Gentlemen : 

In  re:  Income  Tax  Year(s)  covered:  1932  and  1933 
Upon  examination  of  your  income  tax  return (s) 
for  the  year(s)  indicated  above,  the  conclusion  has 
been  reached  that  it  (they)  should  be  accepted  as 
correct. 

I  am  sure  you  will  appreciate  that  should  sub- 
sequent information  be  received  which  would  ma- 
terially change  the  amount  reported,  it  will  be 
necessary  under  existing  laws  to  redetermine  your 
tax  liability. 

Respectfully, 


Internal  Revenue  Agent 
in  Change. 
Idc 
Form  850-C 

Received    Records    Division,    Bankruptcy    Unit, 
Oct.  17,  1946.  [72] 
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A-2 

Examining  Officer:  R.  C.  Selby 

Field  Audit:  Time  Spent:  Income  tax:  1  day. 

Related  Reports:  None. 

In  re:  Transamerica   Corporation  and  Affiliates 
San  Francisco,  California. 

Name  and  address,  if  different :  4  Columbus  Ave- 
nue. 

San  Francisco,  California, 
June  28,  1946 

Internal  Revenue  Agent  in  Charge, 
San  Francisco,  California 

An  examination  of  the  books  and  records  of  the 
above-named  corporation  for  the  years  indicated 
below  disclosed  the  following: 

SUMIMARY 

Deficiency  (Overassessment) 

Year  Income         DVEP    Excess-Profits  Collection 

Ended  Tax  Tax  Tax  District 

12/31/32    none         none         none         First  California 

12/31/32    none         none         none         First  California 

Nature  of  business:  Holding  Company 
Authority  for  examination :  1932  and  1933  amended 
returns 

Other  Information: 

Relative  to  the  amended  consolidated  returns  filed 
for  the  years  1932  and  1933  the  following  is  sub- 
mitted : 

A  case  is  now  pending  entitled — Bank  of  America 
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N.T.&.S.A.  V.  U.  S.  in  the  U.  S.  Dist.  Ct.  No.  Dis- 
trict of  California. 

Involving  a  suit  for  refund  of  income  taxes  for 
the  years  1938  and  1939. 

The  sole  issue  was  the  proper  depreciation  deduc- 
tion for  those  years  which  issue  involved  the  adjust- 
ment to  be  made  to  the  basis  of  banking  premises, 
furniture,  and  fixtures  for  depreciation  allowed  or 
allowable  for  years  prior  to  1938. 

Received  Subsection  E,  August  27,  1946,  Records 
Division. 

Received  Records  Division,  Bankruptcy  Unit, 
October  17,  1946.    [73] 

The  taxpayer  contends  that  the  depreciation  on 
these  assets  takes  on  the  original  returns  for  the 
years  1932  to  1935  inclusive,  w^re  excessive  and  was 
neither  allowed  or  allowable. 

After  the  Bureau  of  Internal  Revenue  rejected 
the  taxpayer's  contention  that  the  depreciation  pre- 
viously taken  had  not  been  allowed  the  taxpayer 
filed  amended  returns  for  those  years  to  report 
thereon  the  depreciation  charged-off  on  its  books 
for  those  years  which  it  contends  is  the  correct 
depreciation  for  those  years  in  lieu  of  the  deprecia- 
tion originally  deducted. 

The  amended  returns  adjust  the  orginal  returns 
only  to  decrease  the  loss  reported  on  the  original 
returns  by  the  amount  w^hich  taxpayer  contends  was 
excessive  depreciation  for  Bank  of  America  N.T.& 
S.A.,  (which  affiliate  is  included  in  the  taxpayer's 
consolidated  return)  for  the  years. 
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The  Court  case  was  submitted  on  a  Stipulation  of 
Facts.    Stipulation  No.  2  paragraph  (12)  disclosed. 

1932  1933 

Transam erica  Corporation — 

original  returns  (29,469,157.12)      (19,577,679.54) 

Transamerica  Corporation — 

amended  returns  (28,760,336.40)      (18,951,407.07) 

Reduction  as  per  amended  re- 
turns (not  shown  in  stipula- 
tion)       708,820.72  626,272.47 

Bank  of  America  (12,047,167.29)      (10,827,436.79) 

Banks    depreciation    included 

in   above   figures (  1,947,819.34)      (  1,698,146.84) 

The  depreciation  figures  set  forth  in  paragraph 
12  are  detailed  in  Exhibit  15  attached  to  the  stipula- 
tion and  that  exhibit  was  checked  in  detail  by  the 
undersigned  agent  at  the  time  the  stipulation  was 
entered  in  for  that  exhibit  also  substantiates  the  fig- 
ures shown  for  depreciation  on  the  amended  re- 
turns. 

Paragraph  (26)  (a)  of  Stipulation  No.  2  reads 
as  follows: 

'^The  depreciation  on  furniture  and  fixtures 
charged  off  by  the  Bank  on  its  Books  in  lack  of  the 
years  1932  to  1935  inclusive,  was  a  reasonable  pro- 
vision for  depreciation  for  these  respective  years." 

Paragraph  (26)  (b)  of  Stipulation  No.  2  reads  as 
follows : 

'^The  depreciation  on  banking  premises  (build- 
ings) charged  off  by  the  bank  on  its  books  in  each 
of  the  years  1932  to  1935  inclusive  upon  the  basis 
of  an  average  estimated  useful  life  of  50  years  from 
and  after  Dec.  31,  1931  was  inadequate.  [74] 
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The  depreciation  on  banking  premises  (build- 
ings) computed  by  Mr.  Clack  in  the  preparation  of 
the  depreciation  schedules  attached  hereto  as  Ex- 
hibit 16  is  a  reasonable  provision  for  depreciation 
for  these  respective  years." 

The  depreciation  referred  to  in  paragraph  (26) 
(a)  is  the  depreciation  reported  on  the  amended 
returns  for  furniture  and  fixtures. 

A  comparison  of  the  depreciation  referred  to  in 
paragraph  (26)  (b)  and  the  depreciation  deducted 
on  the  amended  returns  is  as  follows : 

Depreciation  referred      Depreciation  reported 
to  in  par  (26)  (b)  on  amended  returns 

Years  on  bank  premises  for  bank  premises 

1932   354,828.55  357,841.88 

1932   354,828.55  333,134.64 

In  view  of  the  above  stipulation  it  would  appear 
that  the  depreciation  deducted  on  the  original  re- 
turns was  excessive  but  since  the  entire  question 
of  the  proper  depreciations  allowable  is  involved  in 
the  before  mentioned  Court  preceding  it  does  not 
appear  it  is  within  the  province  of  the  undersigned 
agent  to  make  any  recommendation  with  respect  to 
adjusting  the  original  returns. 

It  is  to  be  noted  that  the  amended  returns  were 
filed  in  the  April  of  1945  long  after  the  expiration 
of  the  Statute  Limitation  for  making  additional 
assessments  for  the  years  for  which  the  returns 
were  filed. 

R.  C.  SELBY, 

Internal  Revenue  Agent. 
Enclosures : 

1932  and  1933  amended  returns 

Plaintiff's  Brief.  [75] 
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EXHIBIT  No.  3 

IT  :Rec  :F  :E 
BBY 

Oct.  14,  1946 

Internal  Revenue  Agent  in  Charge 
San  Francisco  5,  California 

Form  1120 

In  re:  Transamerica   Corporation  &  Affiliates 
4  Columbus  Avenue, 
San  Francisco,  California 

Year  1933.  Serial  890137.  Date  Forwarded 
11-20-43. 

The  return  of  this  taxpayer  was  transmitted  to 
your  office  under  date  indicated  above.  You  are 
requested  to  forward  the  return  immediately. 


Deputy  Commissioner. 


By  /s/  D.  L.  SIEGRIST, 

Head  of  Division. 
32229  M   [76] 
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EXHIBIT  No.  4 

Bureau  of  Internal  Revenue 
Income  Tax  Unit 

Oct.  18,  1946 

Memorandum  for  Chief  Counsel 

IT  :Rec  :IW  :BD 
FGJ 

Lt-38  &  39.     No.  24039-S 

(Bank  of  America  National  Trust  & 
Savings  Association) 

Attention:  GC:C— 396129 

In  re:  Transamerica   Corporation 
San  Francisco,   California 

There  are  forwarded  amended  returns  for  the 
years  1932  and  1933  of  the  above-named  corporation 
together  with  the  report  of  Internal  Revenue  Agent 
R.  C.  Selby  dated  June  28,  1946,  recommending  no 
change  in  the  income  tax  liability  for  those  years. 

It  is  understood  that  copies  of  the  amended  re- 
turns for  the  years  1932  and  1933  are  with  the  ad- 
ministrative file  in  your  office. 

E.  S.  McLARNEY, 

Deputy  Commissioner. 

Enclosures 

396129  Received  in  Th.  Oct.  18,  1946.     LW.  [77] 
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AFFIDAVIT  B 

Affidavit  of  Rector  C.  Selby 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

Rector  C.  Selby  being  first  duly  sworn  deposes 
and  says : 

He  is  a  citizen  of  the  United  States  and  a  resi- 
dent of  the  City  and  County  of  San  Francisco,  State 
of  California,  and  is  over  21  years  of  age. 

He  was  commissioned  Internal  Revenue  Agent  in 
July  1926  and  ever  since  that  date  has  been  em- 
ployed in  the  offices  of  the  Internal  Revenue  Agent 
in  Charge  in  several  divisions,  and  at  the  present 
time  he  is  employed  in  the  office  of  the  Internal 
Revenue  Agent  in  Charge,  San  Francisco,  Califor- 
nia, and  has  been  in  this  office  since  October,  1937. 

His  duties,  among  others,  are  to  make  examina- 
tions of  the  a-ccounting  books  and  records  for  the 
purpose  of  determining  the  correct  tax  liability  for 
years  covered  by  income  tax  returns. 

On  or  about  June  18,  1946,  the  amended  returns 
of  Transamerica  Corporation  and  Affiliates,  for  the 
calendar  years  1932  and  1933,  (including  Bank  of 
America  N.  T.  &  S.  A.),  were  assigned  to  the  under- 
signed for  consideration,  by  his  Group  Chief,  Wil- 
liam L.  Stern. 

Tlie  assignment  was  made  in  the  following  man- 
ner: 

The  imdersigned  was  informed  that  the  returns 
were   first   assigned   to   N.   J.    Friedman,    Internal 
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Revenue  Agent,  San  Francisco  Division,  San  Fran- 
cisco, California.  Agent  Friedman  then  discussed 
with  Bruce  Wedgwood,  Internal  Revenue  Agent  of 
the  San  Francisco  Division,  who  had  made  exam- 
inations of  the  accounting  books  and  records  of  the 
Bank's  returns  for  other  years,  the  reasons  why 
these  outlawed  returns  should  be  forwarded  to  the 
office  of  Internal  Revenue  Agent  in  Charge,  San 
Francisco,  California,  for  consideration. 

The  vmdersigned  agent  was  then  called  into  the 
office  of  his  Group  Chief,  William  L.  Stern,  and  in 
the  presence  of  Agents  Friedman  and  Wedgwood, 
the  returns  were  transferred  to  the  undersigned  for 
consideration,  since  the  undersigned  had  previously 
been  assigned  to  prepare  certain  information  to  be 
used  in  connection  with  a  pending  suit  of  the  Bank 
of  Amerca  N.T.&S.A.  vs.  U.  S.  and  was,  therefore, 
familiar  with  the  depreciation  issue  involved.  [78] 

It  was  assumed  that  some  consideration  was  re- 
quired otherwise  the  returns  for  years  long  since 
barred  by  the  statute  would  not  have  reached  the 
office  of  the  Internal  Revenue  Agent  in  Charge,  San 
Francisco,  California.  After  some  discussion  with 
the  aforementioned  individuals,  it  was  decided  that 
an  information  report  was  desired  by  the  Bureau 
of  Internal  Revenue,  Washington,  D.  C,  for  pos- 
sible use  in  the  trial  of  the  pending  litigations. 
During  this  discussion  it  was  never  contemplated 
that  an  examnation  should  be  made  of  the  account- 
ino;  books  and  records.  It  was  the  intention  only 
to  reconcile  the  differences  between  the  depreciation  • 
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claimed  on  the  original  and  amended  returns,  and 
submit  an  information  report  thereon  to  the  Bureau 
of  Internal  Revenue,  Washington,  D.  C. 

It  was  found  that  all  of  the  information  needed 
could  not  be  obtained  in  the  files  of  the  office  of  the 
Internal  Revenue  Agent  in  Charge,  San  Francisco, 
California. 

On  June  27,  1946,  the  undersigned  called  at  the 
office  of  George  H.  Koster,  300  Montgomery  Street, 
San  Francisco,  California,  attorney  for  both  Trans- 
america  and  the  Bank,  to  obtain  the  data  which 
were  lacking. 

An  examination  was  not  made  of  the  accounting 
books  and  records.  The  information  needed  for  the 
reconciliations  was  procured  from  the  attorney's 
copy  of  the  Stipulation  of  facts  submitted  to  the 
Court  in  the  pending  litigation.  This  information 
was  obtained  in  the  attorney's  office  and  at  no  time 
did  the  undersigned  visit  the  taxpayer's  office  in 
this  connection. 

On  June  28,  1946  a  report  was  prepared  and  sub- 
mitted by  the  undersigned  to  the  office  of  the  Inter- 
nal Revenue  Agent  in  Charge,  San  Francisco, 
Califojnia.  This  report  w^as  an  information  report 
in  which  only  the  differences  between  the  deprecia- 
tion claimed  on  the  original  and  amended  returns 
were  reconciled. 

To  the  best  knowledge  and  belief  of  the  under- 
signed the  attorney  was  advised  by  the  undersigned 
that  since  the  proper  depreciation  allowance  is  in- 
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volved  in  tlie  pending  litigation  that  it  was  not  in 
the  province  of  the  undersigned  to  make  any  reconi- 
mendation  with  respect  to  adjusting  the  original 
returns.  The  undersigned  did  not  inform  the  attor- 
ney that  he  found  the  returns  to  be  correct  and 
would  so  report. 

/s/  RECTOR  C.  SELB Y, 

Internal  Revenue  Agent. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  November,  1946. 

[Seal]        /s/  RUTH  NATUSCH, 
Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  expires  January  3,  1947.  [79] 

AFFIDAVIT  C 

Affidavit  of  Francis  M.  Harless 

State  of  California, 

City  and  County  of  "San  Francisco — ss. 

Francis  M.  Harless  being  first  duly  sworn  deposes 
and  says: 

He  is  a  citizen  of  the  United  States  and  a  resident 
of  the  City  and  County  of  San  Francisco,  State  of 
California,  and  is  over  21  years  of  age. 

He  was  commissioned  Internal  Revenue  Agent 
in  Charge  April  1,  1937  and  ever  since  that  date 
has  been  and  is  now  employed  as  the  Internal  Rev- 
enue  Agent   in   Charge,    San    Francisco,    Division, 
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Bureau  of  Internal  Eevenue,  Income  Tax  Unit,  San 
Francisco,  California. 

Sometime  during  the  early  part  of  1946  the 
amended  income  tax  returns  filed  by  the  Trans- 
america  Corporation  and  its  AfBliates,  including  the 
Bank  of  America  N.  T.  &  S.  A.,  San  Francisco, 
California,  for  the  years  1932  and  1933  were  re- 
ceived in  the  Office  of  Internal  Revenue  Agent  in 
Charge,  San  Francisco,  California.  There  is  no 
record  in  the  Office  of  the  Internal  Revenue  Agent 
in  Charge  when  or  from  whom  these  returns  were 
received,  but  it  is  safe  to  assume  they  were  sent  by 
the  Bureau  of  Internal  Revenue,  Washington,  D.  C, 
and  that  they  were  received  on  or  about  May  31, 
1946,  as  your  affiant  has  been  reliably  informed  the 
*^ received  stamp''  of  the  Office  of  the  Internal 
Revenue  Agent  in  Charge,  San  Francisco  is  im- 
printed thereon  showing  a  receipt  date  of  May 
31,  1946.    The  returns  are  now  in  Washington,  D.  C. 

Each  year  thousands  of  income  tax  returns  are 
forwarded  to  the  Office  of  the  Internal  Revenue 
Agent  in  Charge,  San  Francisco  by  the  Bureau  of 
Internal  Revenue,  Washington,  D.  C,  for  its  con- 
sideration. It  is  estimated  that  at  least  95%  of 
these  returns  are  received  with  no  instructions  and 
are  handled  in  a  routine  mnnnei*  in  ncforrhni-'c  witii 
established  procedure.  All  returns  are  carefully 
inspected  and,  on  the  basis  of  information  contained 
thereon,  many  are  returned  to  the  Bureau  of  In- 
ternal Revenue,  Washington,  D.  C,  without  further 
consideration.    Many  thousands   aie   lu^l^l    :um]    ns- 
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signed  to  Internal  Revenue  Agents  for  examination. 
To  examine  a  return  it  is  not  only  necessary  to 
consider  the  information  disclosed  on  the  return 
itself,  but  to  examine  the  accounting  books  and 
records  of  the  taxpayer  such  as  they  may  be  for  the 
purpose  of  determining  whether  the  taxpayer's  net 
income  as  reflected  on  the  return  is  correct.  Those 
returns  received  from  the  Bureau  of  Interna]  Sev- 
enue  in  Washington,  D.  C,  which  are  unusual  in 
nature  and  which  are  normally  not  sent  in  the  usual 
routine  manner  are  accompanied  by  instructions. 
However,  if  the  aforementioned  1932  and  1933  re- 
turns which  were  unusual  in  that  they  were  amended 
returns  and  were  for  years  on  which  the  statute  of 
limitations  had  long  since  expired,  were  accom- 
panied with  instructions,  those  instructions  have 
been  either  misfiled  or  destroyed.  After  a  thorough 
search  of  office  files,  no  letter  of  instruction  has  been 
found.  Many  times  a  number  of  amended  returns 
are  forwarded  in  one  package  and  with  one  set  of 
instructions,  requesting  that  the  amended  returns 
be  associated  with  the  original  returns.  Usually 
under  these  circumstances  the  instructions  do  not 
make  reference  to  any  specific  return  and  when  the 
returns  are  separated  the  letter  loses  its  identity 
and  is  usually  destroyed  or  otherwise  disposed  of. 

The  1932  and  1933  amended  returns  mentioned 
above  eventually  reached  a  Group  Chief,  Wm.  L. 
Stern,  and  were  assigned  to  an  Internal  Revenue 
Agent,  R.  C.  Selby.  According  to  the  records  of 
the    Office    [81]    of    Internal    Revenue    Agent    in 
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Charge,  the  Internal  Eevenue  Agent  spent  approxi- 
mately one  day  considering  the  returns  and  in  pre- 
paring a  report  for  transmission  to  the  Bureau  of 
Internal  Revenue,  Washington,  D.  C. 

The  records  further  disclose  Internal  Revenue 
Agent  R.  C.  Selby  did  submit  an  information  re- 
port. This  report  passed  from  the  Agent  to  the 
Record  Section,  the  Review  Section  and  the  Typing 
Section  of  the  Office  of  Internal  Revenue  Agent  in 
Charge,  and  thence  to  the  Bureau  of  Internal 
Revenue  in  Washington,  D.  C.  The  handling  of 
the  returns  and  the  report  in  this  manner  con- 
formed to  the  routine  handling  of  thousands  of 
returns  and  reports  passing  through  the  office; 
some  being  information  reports,  some  no  change 
reports  and  some  changed  reports.  An  information 
report  is  just  what  the  name  purports  it  to  be,  that 
is  a  report  for  the  information  and  guidance  of  the 
Bureau  of  Internal  Revenue  and  its  interested  per- 
sonnel and  is  nothing  more  than  a  confidential  inter- 
office communication.  It  is  not  the  policy  of  the 
Bureau  of  Internal  Revenue  to  send  copies  of  infor- 
mation reports  to  taxpayers.  A  no  change  report 
is  a  report  prepared  by  an  Internal  Revenue  Agent 
in  which  he  recommends  no  change  in  tax  liability 
after  having  examined  the  tax  returns  and  the 
books  and  records  supporting  same.  A  change 
report  is  a  report  of  an  examination  of  a  return  and 
the  supporting  ac<?ounting  books  and  records  and 
recommends  a  change  in  tax  liability  as  reported  on 
the  return.  Clerical  personnel  could  readily  con- 
fuse an  information  report  with  a  no  change  report 
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and  vice  versa,  although  the  text  material  or  com-^ 
ment  by  the  Internal  Revenue  Agent  should  clearly 
distinguish  one  from  the  other.  A  copy  of  a  no 
change  report  is  seldom  sent  to  a  taxpayer,  the 
taxpayer  merely  being  furnished  with  a  form  letter 
reading  in  part  as  follows:  ''Upon  examination  of 
your  income  tax  return (s)  for  the  year(s)  indicated 
above,  the  conclusion  has  been  reached  that  it 
(they)  should  be  accepted  as  correct."  Hundreds 
of  these  no  change  letters  are  prepared  each  month 
and  mailed  out  to  taxpayers  over  your  affiant's 
name.  Your  [82]  affiant's  name  is  usually  signed 
to  these  letters  by  some  officer  in  the  office  to  whom 
such  authority  has  been  delegated. 

It  so  happens  when  Internal  Revenue  Agent 
Selby's  report  was  submitted  to  the  Office  of  the 
Internal  Revenue  Agent  in  Charge,  the  res-.ords  dis- 
closed the  personnel  handling  it  in  its  routine 
passage  through  the  office  mistakingly  treated  it  as 
a  no  change  report  rather  than  an  information 
report,  and  inadvertently  prepared  and  mailed  the 
aforementioned  ''no  change"  form  letter  to  the 
taxpayer,  the  Transamerica  Corporation  and  Affi- 
liates, over  your  affiant's  name  as  the  Internal 
Revenue  Agent  in  Charge. 

The  handling  of  the  information  report  in  this 
mianner  was  a  simple  error  of  judgment  on  the  part 
of  the  personnel  of  the  Office  of  the  Internal  Rev- 
enue Agent  in  Charge.  The  report  should  have 
been  handled  in  the  manner  prescribed  for  the 
handling  of  information  reports,  i.e.,  no  copy  or 
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letter  to  the  taxpayer,  but  the  original  mailed  im- 
mediately to  the  Bureau  of  Internal  Revenue  in 
Washington,  D.  C,  for  the  information  of  that  office 
only. 

/s/  FRANCIS  M.  HARLESS, 
Internal  Revenue  Agent 
in  Charge. 

Subscribed  and  sworn  to  before  me  this  13th  day 
of  November,  1946. 

[Seal]        /s/  RUTH  NATUSCH, 
Notary  Public  in  and  for  the  Citv  and  Countv  of 
San  Francisco,  State  of  California.  [83] 

My  commission  expires  January  3,  1947. 

AFFIDAVIT  D 

Affidavit  of  William  L.    Stern 

State  of  California, 

City  and  County  of  San  Francisco — ss. 

William  L.  Stern  being  first  duly  sworn  deposes 
and  says: 

He  is  a  citizen  of  the  United  States  and  a  resi- 
dent of  the  City  and  County  of  Alameda,  State  of 
California,  and  is  over  21  years  of  age. 

He  was  commissioned  Internal  Revenue  Agent  in 
March,  1928,  and  ever  since  that  date  has  been  and 
is  now  employed  in  the  Office  of  the  Internal  Rev- 
enue Agent  in  Charge  at  San  Francisco,  California. 
His  present  office  position  is  that  of  Group  Chief, 
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in  which  capacity  he  assigns  work  and  supervises 
the  activities  of  agents  assigned  to  his  group. 

On  or  about  June  18,  1946,  Internal  Revenue 
Agent,  N.  J.  Friedman,  of  the  San  Francisco  Divi- 
sion, placed  before  the  undersigned,  amended  re- 
turns of  Transamerica  Corporation  and  Affiliates, 
for  the  calendar  years  1932  and  1933,  with  the 
request  that  they  be  assigned  to  another  agent  inas- 
much as  he  was  going  out  of  town  for  a  period 
approximating  60  days.  He  suggested  that  another 
agent,  one  Bruce  Wedgwood,  was  more  familiar 
wath  the  years  involved,  and  could  prepare  the 
necessary  information  report  which  he  thought  was 
required.  [84] 

A  cursory  examination  of  the  amended  returns 
showed  that  no  tax  liability  \vas  indicated  thereon, 
and  further,  that  the  period  of  limitation  upon 
assessment  and  collection  had  long  since  expired. 
Thereupon,  on  the  same  date,  the  undersigned  con- 
tacted Internal  Revenue  Agents  Bruce  Wedgwood 
and  H.  Selby  vith  a  view  toward  determining  what 
should  be  done  in  the  matter. 

Agent  Wedgwood  appeared  to  be  well  informed 
as  to  the  purpose  of  the  taxpayer  in  filing  these 
amended  non-taxable  returns  long  after  the  period 
of  limitation  upon  assessment  and  collection  had 
expired ;  stating  that  there  was  a  suit  pending  in  the 
U.  S.  District  Court,  titled  Bank  of  America  N.  T. 
&  S.  A.  vs.  U.  S.  in  which  a  depreciation  issue  was 
involved.     He  further  stated  that  Agent  R.  Selby 


J  02  Bank  of  America,  et  al.,  vs, 

had  assisted  the  attorneys  for  the  Department  of 
Justice  in  the  preparation  of  additional  informa- 
tion relative  to  depreciation  and  was  undoubtedly 
familiar  with  the  case.  Agent  Selby  confirmed  the 
fact  that  he  had  assisted  the  attorneys  for  the  De- 
partment of  Justice  in  securing  data  and  informa- 
tion with  respect  to  the  i)ending  litigation. 

After  the  foregoing  discussion  of  the  apparent 
reason  which  promj^ted  the  filing  by  taxpayer  of 
the  amended  returns  for  1932  and  1933,  it  was 
suggested  by  the  undersigned  that  these  returns 
were  apparently  filed  for  the  sole  purpose  of  cir- 
cumventing the  effect  of  the  Supreme  Court  de- 
cision in  Virgina  Hotel  Corp.  That  under  the 
holding  in  that  case,  where  taxpayer  took  excessive 
depreciation  for  net  loss  years,  the  amounts  claimed 
were  required  to  be  subtracted  from  the  deprecia- 
tion basis  for  later  years.  That  depreciation  is 
allowed  under  the  statute,  if  it  has  been  considered 
in  arriving  at  the  net  tax  result  for  the  taxable 
year,  and  it  is  not  necessary  that  it  offset  taxable 
income. 

Realizing  that  the  statutory  period  of  limitation 
upon  assessment  and  collection  had  already  expired, 
and  having  discussed  the  matter  of  these  returns 
with  the  aforementioned  Internal  Revenue  Agents, 
it  was  assumed  by  the  undersigned  that  under  no 
circimistances  had  the  Bureau  of  [85]  Internal 
Revenue,  Washington,  D.  C,  forwarded  these  re- 
turns to  its  field  office  for  the  purpose  of  an  income 
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tax  investigation  as  sudi  an  investigation  would 
consume  an  unusual  amount  of  time  and  would 
serve  no  useful  purpose  whatsoever.  It  was  felt, 
however,  that  since  the  Bureau  had  forwarded 
these  amended  returns  to  the  field,  an  information 
report  was  required  for  possible  use  in  the  trial  of 
the  pending  litigation.  With  this  in  mind,  the 
returns  w^ere  handed  to  Agent  Selby  with  the  sug- 
gestion that  he  prepare  an  information  report  rec- 
onciling the  depreciation  claimed  on  the  original 
and  amended  returns  for  the  years  1932  and  1933. 
It  was  further  suggested  to  him  that  this  informa- 
tion could  undoubtedly  be  secured  from  our  office 
file  on  the  case. 

/s/  WILLIAM  L.  STERN, 

Internal  Revenue  Agent. 

Subscribed  and  sw^orn  to  before  me  this  13th  day 
of  November,  1946. 

[Seal]        /s/  RUTH  NATUSCH, 

Notary  Public  in  and  for  the  City  and  County  of 
San  Francisco,  State  of  California. 

My  Commission  expires  January  3,  1947.  [86] 
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AFFIDAVIT  E 

United  States  of  America, 
District  of  Columbia — ss. 

Affidavit  of  James  W.  Carter 

James  W.  Carter,  being  duly  sworn,  states  as 
follows : 

I  am  a  citizen  of  the  United  States  residing  in  the 
City  of  Washington,  District  of  Columbia;  am  fifty- 
seven  years  old;  am  now  employed  in  the  Income 
Tax  Unit  of  the  Bureau  of  Internal  Revenue  at 
Washington,  D.  C,  in  the  capacity  of  Head,  Audit 
Review  Division  E,  in  the  Internal  Revenue  Build- 
ing at  Washington,  D.  C,  and  have  held  that  posi- 
tion for  the  past  seven  years.  I  have  been  employed 
in  the  Bureau  of  Internal  Revenue  since  1919. 

The  records  of  the  Audit  Review  Division  E  indi- 
cate that  no  consideration  has  ever  been  given  by 
that  division  to  the  amondod  returns  field  in  A])ril 
1945  by  Transamerica  Corporation  and  its  affiliates 
for  the  years  1932  and  1933. 

/s/  JAMES  W.  CARTER. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  November,  1946. 

[Seal]  RALPH  T.  DERICKSON, 

Notary  Public, 

District  of  Columbia. 

My  notarial  commission  expires  on  the  21st  day 
of  December,  1948.  [87] 
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AFFIDAVIT  F 

United  States  of  America, 
District  of  Columbia — ss. 

Affidavit  of  Samuel  P.  Hatchett 

Samuel  P.  Hatchett,  being  duly  sworn,  states  as 
follows : 

I  am  a  citizen  of  the  United  States  residing  in  the 
City  of  Washington,  District  of  Columbia ;  am  sixty 
years  old,  am  now  employed  in  the  Income  Tax 
Unit  of  the  Bureau  of  Internal  Revenue  at  Wash- 
ington, D.  C,  in  the  capacity  of  Head,  Engineering 
and  Valuation  Division,  in  the  Internal  Revenue 
Building  at  Washngton,  D.  C,  and  have  held  that 
position  for  the  past  sixteen  years.  I  have  ])een 
employed  in  the  Bureau  of  Internal  Revenue  since 
1919. 

The  records  of  the  Engineering  and  Valuation 
Division  indicate  that  no  consideration  has  ever 
been  given  by  that  Division  to  the  amended  returns 
filed  in  April  1945  by  Transamerica  Corporation 
and  its  affiliates  for  the  years  1932  and  1933. 

/s/  SAMUEL  P.  HATCHETT. 

Subscribed  and  sworn  to  before  me  this  20th  day 
of  November,  1946. 

[Seal]  RALPH  T.  DERICKSON, 

Notary  Public, 

District  of  Columbia. 

My  notarial  commission  expires  on  the  ;>ist  day 
of  December,  1948. 

[Endorsed]:     Filed  Nov.  22,  1946.  [88] 
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In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  Southern 
Division 

No.  24039-S 

BANK  OF  AMERICA  NATIONAL  TRUST  and 
SAVINGS  ASSOCIATION,  a  national  bank- 
ing association, 

Plaintiff. 

vs. 

UNITED  STATES  OP  AMERICA, 

Defendant. 
George  H.  Koster, 
Bayley  Kohlmeier, 

Attorneys  for  Plaintiff, 

300  Montgomery  Street, 

San  Francisco,  California. 

Frank  J.  Hennessv, 

United  States  Attorney. 

William  E.  Licking, 

Assistant  LTnited  States  Attorney. 
Attorneys  for  Defendant. 

OPINION 

St.  Sure,  District  Judge 

Plaintiff,  a  national  banking  association,  seeks  to 
recover  amounts  officially  assessed  and  collected  as 
deficiencies  in  its  income  taxes  for  the  calendar 
years  1938  and  1939.  The  taxes  were  paid  with 
reservations  of  the   right  to   seek  refund   and,   if 
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denied,  to  test  the  validity  of  the  collection  by  legal 
procedure. 

The  deficiencies  were  the  result  of  partial  disal- 
lowance of  respective  deductions  claimed  by  plain- 
tiff as  depreciation  of  buildings,  furniture  and  fix- 
tures used  in  its  business. 

The  disallowance,  in  part,  of  deductions  claimed 
as  depreciation  on  furniture  and  fixtures  was  pre- 
dicated on  an  adjustment  of  the  unexhausted  depre- 
ciation base  as  of  December  31,  1937,  which  in  turn 
was  based  on  the  so-called  residual  value  of  the 
furniture  and  fixtures  (meaning  cost  less  accumu- 
lated depreciation)  as  of  December  31,  1935.  The 
cause  was  submitted  on  stipulated  facts. 

Prior  to  1931  the  plaintiff  deducted  from  gross 
income  shown  on  its  tax  returns  the  same  amounts 
for  depreciation  on  its  furniture  and  fixtures  as 
it  charged  off  on  its  books;  that  is,  8%  per  annum 
of  original  cost  and  on  an  estimated  useful  life  of 
121/2  years.  In  1932  the  taxpayer  estimated  the 
useful  life  of  its  furniture  and  fixtures  on  hand 
December  31,  1931,  was  121/?  years  from  that  date 
and  of  new  furniture  15  years  from  date  of  pur- 
chase. Thereupon  ''it  changed  its  depreciation  rate 
for  bookkeeping  purposes  ...  by  using  a  rate  of  8% 
of  the  residual  value  (meaning  cost  less  accumu- 
lated depreciation)  of  the  furniture  and  fixtures  on 
hand  December  31,  1931,  and  6^4%  on  neAv  requisi- 
tions thereafter.  Plaintiff,  however,  continued  to 
compute  its  depreciation  at  the  rate  of  8%  per 
annum  on  original  cost  in  computing  its  deprecia- 
tion on  its  tax  returns  for  each  of  the  vears  1932 
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to  1937,  inclusive.''  This  is  to  say  that  for  the  years 
1932  to  1937,  inclusive,  the  taxpayer  deducted  from 
gross  income  on  its  tax  returns  a  larger  amount  for 
depreciation  on  furniture  and  fixtures  that  it 
charged  off  on  its  books.  For  the  years  now  involved 
(1938  and  1939)  [90]  the  plaintiff  deducted  the 
same  amounts  as  it  charged  off. 

The  amended  complaint  alleges  that  the  taxpayer 
advised  revenue  agents  who  audited  its  returns  of 
the  discrepancy  between  the  depreciation  annually 
deducted  and  that  charged  off  on  its  books,  but 
that,  because  the  returns  disclosed  a  net  loss  for 
each  of  the  years  1932  to  1935,  inclusive,  and  dis- 
allowance of  excess  amounts  deducted  would  not 
create  a  tax  liability,  official  revision  of  the  depre- 
ciation schedule  was  deferred  until  an  audit  was 
made  of  the  return  showiuQ-  a  tax  liability.  Such 
an  audit  bv  revenue  agents  for  tlic  ver.rs  193G  to 
1939,  inclusive,  resulted  in  an  adjustment  of  the  de- 
preciation base,  as  of  December  31,  1935.  The  agents 
^^ allowed"  as  the  annual  deductions  for  deprecia- 
tion the  amounts  charged  off  on  the  books  therefor 
and  added  to  the  unexhausted  base  as  of  December 
31,  1935,  the  aggregate  amount  of  excess  deprecia- 
tion deducted  for  each  of  the  years  1932  to  1935, 
inclusive.  This  addition  was  disapproved  by  the 
Commissioner. 

In  auditing  the  returns  for  1936  to  1939,  inclusive, 
the  Commissioner  determined  that  as  of  December 
31,  1935,  taxpayer's  furniture  and  fixtures  on  hand 
had  a  useful  life  of  ten  years  from  that  date.  In 
auditing   the    returns    for   1938    and    1939   he    de- 
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termined  that  as  of  December  31,  1937,  the  same 
depreciable  assets  had  a  useful  life  of  ten  years 
from  that  date  and  that  new  furniture  and  fix- 
tures would  have  a  useful  life  of  16%  years  from 
date  of  purchase.  In  applying  this  determination 
to  taxpayers  returns  for  1938  and  1939,  the  Com- 
missioner used  the  unexhausted  depreciation  base 
as  of  December  31,  1935,  reflected  on  the  tax  return 
for  the  year  1935;  took  1/10  thereof  for  each  of  the 
years  1936  and  1937,  deducted  the  aggregate  amount 
thereof  from  the  unexhausted  base  as  of  December 
31,  1935,  and  computed  the  residual  value  as  of  De- 
cember 31,  1937.  He  then  determined  that  1/10  [91] 
of  the  1937  residual  value  was  the  amount  of  de- 
duction allowable  for  depreciation  on  furniture  and 
fixtures  for  the  years  1938  and  1939.  In  other 
words  the  Commissioner  changed  the  rate  of  depre- 
ciation used  by  the  taxpayer  for  the  years  1936  to 
1939,  inclusive. 

Plaintiif  does  not  question  the  change  of  rate  of 
de])reciation  for  the  years  1936  to  1939,  inclusive. 

The  essence  of  plaintiff's  grievance  is  that  the 
Commissioner  based  his  computation  of  allowable 
deductions  for  the  years  1938  and  1939  on  the  un- 
exhausted depreciation  base  as  of  December  31, 
1935,  as  that  base  was  reflected  on  its  tax  returns 
for  the  year  1935,  but  refused  to  restore  or  add  to 
that  amount  the  aggregate  excess  depreciation 
claimed  on  the  tax  returns  over  the  amount  charged 
off  on  its  books.  The  arguments  are  that  since  the 
amounts  charged  off  on  its  books  were  admittedly 
reasonable  allowances  for  depreciation  and  that  the 
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excess  amounts  claimed  on  the  tax  returns  for  1932 
to  1935  were  neither  allowed  nor  allowable,  the 
aggregate  of  the  excess  disallowed  by  revenue  agents 
should  be  *^ restored''  to  the  depreciation  base  as  of 
December  31,  1935;  that  the  aggregate  of  such  ex- 
cess amounts  to  nearly  two  million  dollars  which 
imless  added  to  the  unexhausted  base  or  residual 
value  as  of  December  31,  1935,  will  be  lost  so  far 
as  tax  benefit  is  concerned;  and  that  the  unex- 
hausted base  on  tliat  date  should  be  the  amount 
reflected  on  taxpayer's  books. 

In  view  of  the  recent  consideration  of  the  ap- 
plicable statute  (Revenue  Act  of  1938,  §23 (n)  54 
stat.  447;  26  U.S.O.A.  Acts  §  p.  1014;  o§113^a),  (b) 
(1)(B),  114)  26  U.S.C.A.  Int.  Rev.  Code,  and  the 
substantial  similarity  of  basic  facts,  principles  and 
the  major  part  of  the  argument  herein  to  those 
presented  in  Virginian  Hotel  Corporation  v.  Hel- 
vering  (4  Cir.,  132  F  2d  909,  affirmed  319  U.  S.  523), 
extended  discussion  herein  and  reiteration  of  the 
principles  enunciated  therein,  would  he  of  no  l)e]ie- 
fit.  It  is  enough  to  sav  that  the  Su])reme  Court 
has  definitely  settled  the  following  points.  [92] 

1.  The  basis  on  which  depieciation  is  to  be 
allowed  is  the  cost  of  the  property  with  proper  ad- 
justments for  depreciation  to  the  extent  allowed  or 
allowable. 

2.  The  depreciation  base  is  reduced  by  the 
amount  allowable  each  year,  whethei*  it  is  claimed 
by  the  taxpayer  or  not,  and  it  must  be  reduced  even 
though  no  tax  benefit  results  from  use  of  deprecia- 
tion as  a  deduction. 
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3.  Depreciation  cannot  be  accumulated  for  de- 
duction in  a  year  in  which  the  taxpayer  will  re- 
ceive the  most  benefit  thereby. 

4.  The  purpose  of  the  amendment  of  the  Rev- 
enue Act  of  1932  (47  Stat.  169,  201)  was  to  fore- 
close or  preclude  a  taxpayer  who  had  made  deduc- 
tions in  excess  of  the  amount  allowable  from  re- 
ducing the  depreciation  base  by  the  lesser  amount 
which  was  allovv^able. 

5.  These  principles  do  not  deprive  the  taxpayer 
of  any  portion  of  allowable  deductions. 

Plaintiff's  argument  is  that  this  case  is  to  be  dis- 
tinguished from  the  Virginian  Hotel  case,  for  the 
reason  that  in  the  present  instance  the  excess  de- 
preciation was  disallowed  by  revenue  auditors, 
whereas  the  former  case  rested  upon  the  express 
determination  by  the  Supreme  Court  that  the  ex- 
cess had  been  allowed;  and  therefore  in  the  instant 
case  the  aggregate  of  disallowed  excess  should  be 
added  to  the  depreciation  base  as  of  December  31, 
1935.  This  contention  is  not  without  foundation 
from  a  practical  standpoint. 

The  argument  that  the  unexhausted  base  or  resi- 
dual value  should  be  the  amount  reflected  on  tax- 
pa3^er's  books  as  of  December  31,  1935,  is  tanta- 
mount to  a  contention  that  its  books  should  be  sub- 
stituted for  its  tax  returns.  Tax  returns  are  tlie 
documents  and  the  figures  therein  are  controlling 
in  the  Commissioner's  computation  or  determina- 
tion of  tax  liability.  I  find  no  authority,  statutory 
or  judicial,  and  none  has  been  cited  vdiieh  w(  uld 
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support  a  contrary  conclusion.  [93]  A  taxpayer 
Avho  or  which,  for  ^^bookkeeping  purposes"  delib- 
erately claims  on  its  tax  returns  a  deduction  for 
depreciation  larger  than  it  charges  off  on  its  books 
over  a  period  of  years,  is  not  in  a  position  to 
complain  when  the  disadvantage  of  having  done 
so  is  made  to  appear  by  official  disallowance  of  the 
excess.  It  is  not  unfair  nor  unjust  to  compel  such 
a  taxpayer  to  accept  the  consequences  of  such  pro- 
cedure even  though,  as  presently  asserted,  the  mo- 
tive was  not  ulterior  but  that  tlie  procedure  was  a 
mistake.  Disclosure  of  the  excessive  depreciation 
claimed  and  disallowance  of  its  deduction  by  rev- 
enue agents  or  by  the  Commissioner  does  not  auth- 
orize the  latter  to  rectify  the  taxpayer's  mistake 
or  error  of  judgment.  I  am  unable  to  perceive 
any  basis  for  a  different  conclusion  in  this  case 
from  that  enunciated  in  the  Virginian  Hotel  Corp. 
case,  supra. 

Judgment  will  be  entered  in  favor  of  the  United 
States. 

Dated :     December  5,  1946. 

[Endorsed]:  Filed  Dec.  5,  1946.  [94] 
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[Title  of  District  Court  and  Cause.] 

ORDER 

It  appearing  to  the  Court  that  the  Order  entered 
in  the  above  i)roceeding  on  December  5,  1946,  should 
be  corrected  to  provide  for  judgment  for  plaintiff 
for  the  amounts  agreed  upon  by  the  parties  as 
being  refundable  to  the  plaintiff, 

It  Is  Ordered,  on  the  Court's  own  motion,  this 
31st  day  of  December,  1946,  that  the  said  Order 
of  December  5,  1946,  be  vacated  and  withdrawn, 
and 

It  Is  Now  Ordered  nunc  pro  tunc 

1.  The  motion  of  plaintiff,  Bank  of  America 
National  Trust  and  Savings  Association,  to  reopen 
the  case  is  Denied. 

2.  Plaintiff  may  have  judgment  for  overpay- 
ments of  income  taxes  [95]  and  interest  thereon 
for  the  year  1938  in  the  amount  of  $9,760.05,  and 
for  the  year  1939  in  the  amount  of  $5,715.73  or  an 
aggregate  overpayment  of  $15,475.78,  together  with 
interest  thereon  as  provided  by  law,  and  together 
with  costs,  judgment  to  be  entered  after  filing  of 
findings  of  fact  and  conclusions  of  law. 

Opinion  filed. 

Counsel  for  defendant  may  submit  findings  of 
fact  and  conclusions  of  law. 

A.  P.  ST.  SURE, 

United  States  District  Judge. 

Dated :     December  31st,  1946. 

[Endorsed] :     Filed  Dec.  30,  1946.     [96] 
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[Title  of  District  Court  and  Cause.] 

FINDINGS  OF  FACT  AND 
CONCLUSIONS  OF  LAW 

Upon  the  basis  of  the  pleadings,  stipulated  facts, 
briefs  and  argument  of  counsel,  upon  which  this 
course  was  submitted  to  the  Court  by  the  parties, 
the  Court  renders  the  following 

Findings  of  Fact 

1.  Plaintiff  sues  to  recover  $54,382.97  and  $50,- 
531.19,  representing  portions  of  amounts  officially 
assessed  and  collected  as  deficiencies  of  its  income 
taxes  for  the  years  1938  and  1939,  plus  interest. 
The  disputed  deficiencies  were  paid  with  reserva- 
tion of  the  right  to  seek  refund  and,  if  denied,  to 
test  the  validity  of  the  collection  by  legal  proced- 
ure. 

2.  The  matters  set  forth  in  the  two  written 
agreed  statements  of  fact  are  adopted  and  incor- 
porated, by  reference,  as  a  part  of  these  findings. 

3.  Plaintiff  is  a  national  banking  association 
with  principal  place  of  business  in  the  City  of 
San  Francisco,  which  operates  a  branch  banking 
system,  having  500  branches  throughout  the  State 
of  California  and  a  branch  in  London,  England. 

4.  The  disputed  deficiencies  were  paid  on  March 
17,  1942,  to  a  former  Collector  of  Internal  Reveime 
at  San  Francisco,  California,  who  was  out  of  office 
as  Collector  when  this  action  was  begun  on  Novem- 
ber 25,  1944. 

5.  On   April    25,    1942,    plaintiff   filed    separate 
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claims  for  refund  for  each  year  involved,  presenting 
in  eacli  claim  the  same  grounds  for  recovery  as- 
serted in  the  amended  petition  herein.  Both  of 
those  claims  were  rejected  by  the  Commissioner  of 
Internal  Eevenue  on  April  4,  1944. 

6.  No  part  of  the  taxes  collected  from  the  plain- 
tiff by  the  defendant  for  the  calendar  years  1938 
and  1939  has  been  refunded  or  repaid  to  the  plain- 
tiff. 

7.  The  disputed  deficiencies,  so  far  as  presently 
material,  were  the  result  of  partial  disallowance  of 
respective  deductions  claimed  by  plaintiff  as  de- 
preciation of  buildings,  furniture  and  fixtures  used 
in  its  business  during  the  years  1938  and  1939. 

8.  The  parties  have  stipulated  out  of  the  case, 
without  prejudice  otherwise,  the  question  of  addi- 
tional depreciation  allov/able  upon  plaintiff's  build- 
ings. They  have  agreed  (2d  Stip.,  par.  27)  that 
plaintiff  is  entitled  to  additional  depreciation  upon 
its  buildings  to  the  extent  of  $50,209.52  for  the 
calendar  year  1938  and  of  $30,981.86  for  the  calen- 
dar year  1939,  and  is  therefore  entitled,  irrespective 
of  the  remaining  issue,  to  recover  overpayments  of 
income  taxes  and  deficiency  interest  paid  thereon 
March  17,  1942,  as  follows: 


Year  Tax 

1938   $  8,284.57 

1939  5,112.00 


Deficiency 

Interest 

Total 

$1,475.48 

$  9,760.05 

603.73 

5,715.73 

$13,396.57         $2,079.21         $15,475.78 

9.     Plaintiff,  on  March  15,  1939,  filed  its  incoii^e 
and  excess  profits  tax  return  reporting  net  income 
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of  $12,085,942.40  and  tax  due  of  $697,171.74  for 
the  calendar  year  1938,  and  on  March  15,  1940, 
filed  similar  return  reporting  net  income  of  $10,- 
006,392.07  and  tax  due  of  $562,447.33  for  the  calen- 
dar year  1940.  Plaintiff  duly  paid  the  taxes  so 
reported  due  for  each  year,  and  those  tax  payments 
are  not  in  question  here. 

10.  Upon  audit  of  those  returns  in  1942,  the 
Commissioner  of  Internal  Revenue  assessed  the 
above  mentioned  deficiencies  against  plaintiff  of 
tax  of  $158,620.46  plus  interest  of  $28,254,  totalling 
$186,874.46  for  the  year  1938  and  of  tax  $97,477.46 
plus  deficiency  interest  of  $11,514.35,  totalling 
$108,991.81  for  the  year  1939.  In  computing  these 
deficiencies  the  Commissioner  increased  plaintiff's 
net  income  to  $13,044,356.88  and  the  tax  due  thereon 
to  $855,792.20  for  the  year  1938  and  increased  its 
net  income  to  $10,592,673.48  and  the  tax  due  thereon 
to  $659,924.79  for  the  year  1939. 

11.  (a)  The  disallowance,  in  part,  of  deduc- 
tions claimed  as  depreciation  on  furniture  and  fix- 
tures for  the  years  in  suit  was  predicated  on  an 
adjustment  of  the  unexhausted  depreciation  base 
as  of  December  31,  1937,  w^hich  in  turn  was  based 
on  the  so-called  residual  value  of  the  furniture  and 
fixtures  (meaning  cost  less  accumulated  deprecia- 
tion) as  of  December  31,  1935. 

(b)  The  amounts  of  depreciation  of  furniture 
and  fixtures  (1)  charged  off  upon  plaintiff's  books 
and  taken  as  deductions  from  gross  income  in  its 
1938  and  1939  tax  returns,  (2)  allowed  as  such  de- 
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ductions  by  the  Commissioner,  and  (3)  disallowed 
by  the  Commissioner,  are  as  follows:     [99] 

1938  1939 

As  per  books  and  returns $660,146.37         $694,986.20 

Allowed  380,762.15  419,718.48 

Disallowed    279.384.22  276,267.78 

12.  Consolidated  corporation  income  tax  return 
was  filed  by  Transamerica  Corporation  on  Jnne  1, 

1933,  reporting  a  consolidated  net  loss  of  $29,469,- 
157.12  for  the  calendar  year  1932  and  inclnding  in 
that  consolidated  loss  a  net  loss  of  the  plaintiff,  an 
affiliated  company,  for  the  same  year  of  $12,047,- 
167.29.  In  that  return  plaintiff  took  a  deduction 
from  its  gross  income  for  depreciation  in  the  sum 
of  $1,947,819.34. 

13.  Consolidated  corporation  income  tax  return 
was  filed  by  Transamerica  Corporation  on  May  31, 

1934,  reporting  a  consolidated  net  loss  of  $19,577,- 
679.54  for  the  calendar  year  1933  and  including 
in  that  consolidated  loss  a  net  loss  of  the  plaintiff, 
an  affiliated  company,  for  the  same  year  of  $10,827,- 
436.79.  In  that  return  plaintiff  took  a  deduction 
from  its  gros  sincome  for  depreciation  in  the  sum 
of  $1,698,146.84. 

14.  Separate  corporation  income  tax  return  was 
filed  by  the  plaintiff  on  May  15,  1935,  reporting  a 
net  loss  of  $13,689,532.14  for  the  calendar  year  1934. 
In  that  return  plaintiff  took  a  deduction  from  its 
gross  income  for  depreciation  in  the  sthu  f>f  $1,- 
620,826.23. 

15.  Separate  corporation  income  tax  return  was 
filed  by  the  plaintiff  on  May  15,  1935,  reporting  a 
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net  loss  of  $11,179,336.88  for  the  calendar  year 
1935.  In  that  return  plaintiff  took  a  deduction 
from  its  gross  income  for  depreciation  in  the  sum 
of  $1,546,767.79.  [100] 

16.  Prior  to  and  during  the  period  January  1, 
1930,  to  July  30,  1937,  Transamerica  Corporation 
owned,  directly  or  indirectly  practically  all  of  the 
outstanding  capital  stock  of  the  plaintiff. 

17.  The  deductions  taken  for  depreciation  in 
planitiff's  returns  as  above  stated  include  deprecia- 
tion of  furniture  and  fixtures  as  follows: 

Year  Furniture  Fixtures  Total 

1932 $  335,718.78  $  588,120.12  $  923,838.90 

1933 323,173.85  564,776.58  887,950.43 

1934 316,130.67  553,757.42  869,888.09 

1935 310,258.18  524,051.53  834,309.71 

$1,285,281.48  $2,230,705.55  $3,515,987.13 

18.  The  amounts  charged  off  on  plaintift*'s  books 
as  depreciation  of  furniture  and  fixtures  for  these 
same  years  are  as  follows: 

Year  F\irniture  Fixtures  Total 

1932 $  168,913.59  $  343,962.21  $  512,875.80 

1933 170,441.84  336,503.66  506,945.50 

1934 172.090.20  342,636.37  514,726.57 

1935 190,641.70  374,517.80  565,159.50 

$  702,087.33  $1,397,620.04  $2,099,707.37 

19.  The  deductions  taken  on  plaintiff's  income 
tax  returns  for  depreciation  of  furniture  and  fix- 
tures for  these  four  years  thus  exceed  the  amounts 
charged  off  upon  its  books  as  depreciation  of  the 
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same  property  over  the  same  period  by  the  follow- 
ing amounts : 

1932  $    410,963.10 

1933  381,004.93 

1934  355,161.52 

1935  269,150.21 

$1,416,279.76 

20.  Prior  to  1931  the  plaintiff  deducted  from 
gross  income  shown  on  its  tax  returns  the  same 
amounts  for  depreciation  on  its  furniture  and  fix- 
tures as  it  charged  off  on  its  books;  that  is,  8%  per 
annum  of  original  cost  and  on  an  estimated  useful 
life  of  1214>  years.  In  1932  the  taxpayer  estimated 
the  useful  life  of  its  furniture  and  fixtures  on  hand 
December  31,  1931,  was  12^/2  years  from  that  date 
and  of  new  furniture  15  years  from  date  of  pur- 
chase. Thereupon  ^4t  changed  its  depreciation  rate 
for  bookkeeping  purposes  *  *  *  by  using  a  rate  of 
8%  of  the  residual  value  (meaning  cost  less  accu- 
mulated depreciation)  of  the  furniture  and  fixtures 
on  hand  December  31,  1931,  and  6%%  on  new 
acquisitions  thereafter.  Plaintiff,  however,  contin- 
ued to  compute  its  depreciation  at  the  rate  of  8% 
per  annum  on  original  cost  in  computing  its  depre- 
ciation on  its  tax  returns  for  each  of  the  years  1932 
to  1937,  inclusive."  For  the  years  1932  to  1937, 
inclusive,  the  taxpayer  thus  deducted  from  gross 
income  on  its  tax  returns  a  larger  amount  for  depre- 
ciation on  furniture  and  fixtures  than  it  charged 
off  on  its  books.  However,  for  the  years  now  in- 
volved (1938  and  1939)  ihe  plaintiff  deducted  the 
same  amoimts  as  it  charged  off. 
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21(a).  Income  tax  returns  were  filed  in  behalf 
of  or  by  plaintiff  reporting  its  income  (or  rather, 
net  losses  for  income  tax  purposes)  for  each  of  the 
years  1932-1935,  inclusive.  The  net  losses  so  re- 
ported and  the  depreciation  deductions  taken  from 
gross  income  in  those  returns  were  as  follows: 

Depreciation 
Year  Net  Loss  Deduction 

1932  $12,047,167.2f^    $1,947,819.34 

1933  10,827,436.79     1,698,146.84 

1934  14,267,429.28     1,620,826.23 

1935 11,66:3,034.70    1,546,767.79 

(b)  The  returns  for  1932,  1933  and  1934  were 
successively  examined  by  local  internal  revenue 
agents  attached  to  the  office  of  the  Internal  Revenue 
Agent  in  Charge  at  San  Francisco,  California. 
When  each  of  those  agents  had  proceeded  far 
enough  in  his  audit  to  develop  the  fact  that  no  tax 
liability  existed  for  the  period  under  examination 
by  him,  he  submitted  to  the  Internal  Revenue  Agent 
in  Charge  a  report  to  tliat  effect  wiHi  the  recom- 
mendation that  the  letum  for  the  particular  year 
be  accepted  as  filed.  The  reports  and  returns  for 
those  three  years,  after  review  and  approval  of  each 
successive  report  in  the  office  of  the  Internal  Reve- 
nue Agent  in  Charge,  were  transmitted  to  the  Bu- 
reau of  Internal  Revenue  at  Washington,  D.  C, 
with  the  recommendation  of  the  field  office  that  the 
returns  be  accepted  as  filed.  When  those  returns 
and  reports  covering  the  years  1932,  1933  and  1934 
were  successively  received  by  the  Bureau  they  were 
reviewed,  accepted  and  sent  to  the  closed  files. 
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(c)  During  February,  1937,  Internal  Revenue ^ 
Agent  Mooney  began  his  audit  and  investigation  of ' 
plaintiff's  1935  income  tax  return  and  spent  several 
days  at  plaintiff's  office  on  that  assignment.  Dur- 
ing the  course  of  his  audit  he  ascertained  that  de- 
preciation had  been  taken  on  buildings  and  equip-^ 
ment  and  on  furniture  and  fixtures  to  the  extent  of 
$487,999.41  in  excess  of  that  charged  off  on  the  books 
for  the  year  1935  and  orally  questioned  the  accu- 
racy of  the  deduction  in  conversation  with  plain- 
tiff's tax  counsel.  Plaintiff's  tax  counsel  stated  to 
Revenue  Agent  Mooney  that  the  depreciation  taken 
on  the  return  was  excessive  and  requested  him  to 
cooperate  in  the  preparation  of  corrected  dej)recia- 
tion  schedules.  After  some  further  check  of  other 
items  in  the  return,  Mr.  Mooney  concluded  that  no 
matter  what  adjustments  or  corrections,  including 
any  possible  correction  of  [103]  the  depreciation 
deduction,  might  be  made  to  the  returned  net  loss, 
there  would  still  be  no  taxable  income  or  tax  due 
for  that  year.  Mr.  Mooney  then  orally  advised  the 
plaintiff's  tax  counsel  his  conclusion  to  that  effect 
and  also  advised  him  that  under  the  practice  of  the 
Internal  Revenue  Agent's  office  he  could  not  compile 
01*  aid  in  the  compilation  of  revised  depreciation 
schedules  for  the  purpose  of  adjusting  the  deprecia- 
tion deduction  where  he  was  satisfied  that  the  ad- 
justments would  not  offset  the  net  loss  reported  on 
the  tax  return. 

(d)  On  July  9,  1937,  Revenue  Agent  Mooney 
submitted  a  report  to  the  Internal  Revenue  Agent 
in  Charge  at  San  Francisco  recommending  that  the 
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1935  return  of  the  plaintiff  be  accepted  as  filed. 
That  report,  after  review  and  approval  in  the  office 
of  the  Internal  Revenue  Agent  in  Charge,  was  for- 
warded with  the  1935  return  to  the  Bureau  wdth 
the  recommendation  that  plaintiff's  1935  return  be 
accepted  as  filed.  When  that  1935  return  and  re- 
port were  received  in  the  Bureau,  the  return  was  re- 
viewed, accepted  and  sent  to  the  closed  files.  [104] 

22.  The  procedure  followed  by  the  Bureau  of 
Internal  Revenue  and  its  field  agents  in  connection 
with  the  examination,  audit  and  review  of  the  above- 
mentioned  income  tax  returns  for  the  years 
1932-1935,  inclusive,  is  in  accordanee  w^ith  the  estab- 
lished administrative  practice  of  the  Bureau  in 
such  cases. 

23.  No  other  action  than  herein  stated  has  ever 
been  taken  by  the  Commissioner  of  Internal  Reve- 
ruie  with  respect  to  the  income  tax  returns  of  the 
plaintiff  for  the  years  1932-1935,  inclusive. 

24.  The  income  tax  return  filed  by  jolaintiff  for 
the  calendar  year  1936,  which  showed  a  net  loss,  w\as 
audited  by  a  local  Internal  Revenue  Agent  in  1938, 
who  reported  and  recommended  to  the  Bureau  that 
the  1936  return  be  accepted  as  filed.  When  the  1936 
return,  with  the  report  of  the  field  agent,  was  re- 
ceived by  the  Bureau  it  was  reviewed,  accepted  and 
sent  to  the  closed  file. 

25.  Subsequently  and  in  Jrme,  1939,  the  Bureau 
in  connection  with  the  audit  of  plaintiff's  1937  in- 
come tax  return  reaudited  the  1936  return  and  de- 
termined that  plaintiff  owed  deficiencies  of  income 
tax  for  each  of  those  two  years. 
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26.  On  March  21,  1940,  the  Commissioner  of  In- 
ternal Revenue  sent  a  deficiency  letter  covering  the 
years  1936-1937  to  plaintiff  accordingly.  In  that 
deficiency  letter  the  Commissioner  adjusted,  inter 
alia,  the  deductions  taken  in  plaintiff's  income  tax 
returns  for  depreciation  on  furniture  and  fixtures 
as  follows:  [105] 

1936  1937 

As  taken  on  return $845,024.08         $884,399.58 

As  revised  by  Commissioner 352,783.11  394,804.33 

Disallowed    $492,240.97         $489,595.25 

27.  Plaintiff  appealed  from  that  determination 
to  the  United  States  Tax  Court.  Subsequently  in  a 
settlement  of  the  various  issues  involved  in  the  1936- 
1937  case,  the  plaintiff  abandoned  its  contentions 
with  respect  to  the  disallowance  of  depreciation 
with  the  express  understanding  that  the  settlement 
of  the  case  for  the  vears  1936-1937  was  made  with- 
out  prejudice  to  either  party  as  to  any  issue  in- 
volved in  the  determination  of  plaintiff's  tax  liabil- 
ity for  subsequent  years. 

28.  Under  the  applicable  Treasury  Regulations, 
rulings  and  administrative  procedure  in  effect  when 
the  original  income  tax  returns  of  the  plaintiff  were 
filed  for  the  years  1932-1935,  inclusive,  and  when 
those  returns  w^ere  examined  and  reviewed  by  the 
Bureau  of  Internal  Revenue,  taxpayers  were  not  re- 
quired to  charge  off  upon  their  books  the  same 
amounts  of  depreciation  as  had  been  deducted  from 
gross  income  in  their  income  tax  returns,  provided 
they  maintained  appropriate  auxiliary  records;  and 
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furnished  to  or  submitted  for  inspection  by  repre- 
sentatives of  the  Bureau  sufficient  detailed  data  or 
schedules  to  enable  the  Bureau's  representatives  to 
check  or  verify  the  correctness  of  the  deduction 
taken. 

29.  Plaintiff  filled  out  Reconciliation  Schedule  L 
on  page  three  of  its  income  tax  returns  for  the 
years  1932-1935,  showing  that  the  depreciation  de- 
ducted in  its  returns  exceeded  the  depreciation 
charged  off  on  its  books  for  each  of  those  vears. 

30.  Irrespective  of  the  discrepancy  between  the 
depreciation  upon  furniture  and  fixtures  as  charged 
off  upon  the  books  and  as  taken  in  the  plaintiff's 
income  tax  returns  for  the  years  1932-1935,  inclu- 
sive, official  revision  of  the  depreciation  schedules 
was  not  considered  by  the  Bureau  of  Internal  Reve- 
nue until  an  audit  was  made  of  a  return  showing 
a  tax  liability.  [106] 

31.  In  December,  1939,  when  Engineer  Revenue 
Agent  Clack  called  upon  representatives  of  plaintiff 
to  discuss  a  procedure  for  revision  of  plaintiff's 
depreciation  schedules  in  connection  with  the  Bu- 
reau's then  pending  examination  of  plaintiff's  in- 
come tax  returns  for  the  years  1937,  1938  and  1939 
and  its  pending  reexamination  of  plaintiff's  income 
tax  return  for  the  year  1936,  the  statute  of  limita- 
tion had  already  run  with  respect  to  the  years  1932- 
1935,  inclusive. 

32.  Subsequently  the  Revenue  Agents  made  an 
audit  for  the  years  1936  to  1939  and  submitted  re- 
ports covering  those  four  years.  Those  reports  w^ere 
submitted  by  the  field  agents  in  1941  or  later  and 
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included,  inter  alia,  a  revised  sebedule  of  depre- 
ciation of  the  furniture  and  fixtures  for  the  years 
1932-1935,  inclusive,  and  a  readjustment  of  the  de- 
preciable base  as  of  December  31,  1935.  The  Revemie 
Agents  ^^ allowed"  as  the  annual  deductions  for  de- 
preciation the  amounts  charged  off  on  the  books 
therefor  and  added  to  the  unexhausted  base  as  of 
December  31,  1935,  the  aggregate  amount  of  Excess 
depreciation  deducted  in  the  tax  returns  for  each 
of  the  years  1932  to  1935,  inclusive.  This  addition 
was  disapproved  by  the  Commissioner. 

33.  In  auditing  the  returns  for  the  years  1936 
and  1937,  the  Commissioner  determined  that  as  of 
December  31,  1935,  plaintiff's  furniture  and  fix- 
tures on  hand  had  a  useful  life  of  10  years  from 
that  date.  Later  in  auditing  the  returns  for  1938 
and  1939  he  determined  that  as  of  December  31, 
1937,  the  same  depreciable  assets  had  a  useful  life 
of  10  years  from  that  date  and  that  new  furniture 
and  fixtures  would  have  a  useful  life  of  16%  years 
from  date  of  purchase.    (2d  Stip.  Par.  9.)  [107] 

34.  In  applying  this  determination  to  taxpay- 
er's returns  for  1938  and  1939,  the  Commissioner 
used  the  unexhausted  depreciation  base  as  of  De- 
cember 31,  1935,  reflected  on  the  tax  return  for  the 
year  1935;  took  1/10  thereof  for  each  of  the  years 
1936  and  1937,  deducted  the  aggregate  amount 
thereof  from  the  unexhausted  base  as  of  December 
31,  1935,  and  computed  the  residual  value  as  of  De- 
cember 31,  1937.  He  then  determined  that  1/10  of 
the  1937  residual  value  was  the  amount  of  deduc- 
tion allowable  for  depreciation  on  the  same  fumi^ 
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ture  and  fixtures  for  the  years  1938  and  1939.  In 
other  words  the  Commissioner  changed  the  rate  of 
depreciation  used  by  the  taxpayer  for  the  years 
1936  to  1939,  inclusive.  There  is  no  controversy 
with  respect  to  the  rates  of  depreciation  used  for 
1936  to  1939,  inclusive. 

35.  After  the  commencement  of  this  action  the 
parties  agreed  that  the  amounts  charged  off  upon 
the  plaintiff's  books  as  depreciation  of  its  furni- 
ture and  fixtures  in  each  of  the  years  1932  to  1935, 
inclusive,  were  a  reasonable  provision  for  such  de- 
preciation in  those  years. 

36.  The  Commissioner  has  consistently  used  the 
cost  of  plaintiff's  furniture  and  fixtures  as  taken 
from  the  books  of  the  plaintiff  in  computing  its 
allowance  of  depreciation  of  that  property. 

37.  On  April  21,  1945,  Transamerica  Corpora- 
tion filed  amended  consolidated  corporation  income 
tax  returns,  including  therein  amended  income  tax 
returns  of  plaintiff,  for  the  years  1932  and  1933; 
and  on  the  same  data  plaintiff  filed  amended  income 
tax  returns,  for  the  years  1934  and  1935.  Those 
amended  returns  showed  that  plaintiff  (for  income 
tax  purposes)  sustained  net  losses  in  each  of  those 
four  years.  In  each  of  those  amended  returns  plain- 
tiff recomputed  its  [108]  deduction  for  deprecia- 
tion of  furniture  and  fixtures  to  eorjloiir,  to  ihe 
depreciation  of  that  property  as  cliar^ed  o:^f  \]])'M\ 
its  books  for  those  same  years. 

38.  Under  the  established  administrative  prac- 
tice of  the  Bureau  of  Internal  Revenue  during  the 
period  now  under  review,  when  amended  returns 
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are  filed  by  any  taxi)ayer  such  returns  are  given 
consideration  and  are  acted  upon  only  if  filed  within 
the  statutory  period  of  limitation  applicable  to  the 
period  covered  by  the  amended  return. 

39.  Up  to  the  time  of  the  execution  of  the  two 
stipulations  of  fact  submitted  and  filed  in  this  pro- 
ceeding, the  Bureau  of  Internal  Revenue  has  never 
given  any  consideration  to  the  amended  returns  filed 
by  or  in  behalf  of  plaintiff  in  April,  1945,  for  the 
years  1932-1935,  inclusive. 

40.  The  Commissioner  ^^ allowed"  the  deductions 
taken  from  the  plaintiff's  gross  income  as  depre- 
ciation of  furniture  and  fixtures  in  the  original 
income  tax  returns  filed  for  the  years  1932-1935, 
inclusive. 

41.  The  Commissioner's  allowances  of  deprecia- 
tion on  furniture  and  fixtures  used  in  the  plaintiff 's 
business  of  $380,762.15  for  the  year  1938  and  of 
$419,718.48  for  the  year  1939  on  the  adjusted  cost 
basis  used  by  him  are  fair  and  reasonable.    ;     ; 

Conclusions  of  Law 

1.  The  Commissioner  of  Internal  Revenue  cor-- 
rectly  held  that  the  rule  recently  announced  in  the' 
case  of  Virginian  Hotel  Co.  v.  Helvering,  319  U.  S. 
523,  governs  here  in  the  determination  of  deprecia-' 
tion  bases  as  of  December  31^  1935,  for  the  purpose 
of  computing  the  allowance  of  depreciation-  upon 
plaintiff's  furniture  and  fixtures  for  the  years  1938^ 
and  1939.  [109]  i      ..        " 

2.  The  total  deductions  takdn  f rom  ats  ctoi^s  in-  • 
come  in  the  income  tax  returns  filefctby  or  orf  behalf^ 
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of  the  X)laintiff  for  the  years  1932-1935,  inclusive,  as 
depreciation  of  banking  furniture  and  fixtures  used 
in  the  business  during  those  years  were  ''allowed" 
by  the  Commissioner  of  Internal  Revenue  within 
the  meaning  and  intent  of  Section  113(b)(1)(B) 
of  the  Revenue  Act  of  1938  and  of  tlie  Internal 
Revenue  Code. 

3.  In  adjusting  the  basis  as  of  December  31, 
1935,  upon  which  depreciation  is  allowable  to  the 
plaintiff  upon  the  banking  furniture  and  fixtures 
used  in  its  business  during  the  years  1938  and  1939 
pursuant  to  Sections  113(b)(1)(B)  and  114(a)  of 
the  Revenue  Act  of  1918  and  of  the  Internal  Reve- 
nue Code,  the  Commissioner  properly  charged 
against  the  cost  of  that  property  all  depreciation 
which  had  been  allowed  wnth  respect  thereto  under 
its  income  tax  returns  for  tax  years  prior  to  and  in- 
cluding December  31,  1935. 

4.  The  Commissioner's  allowance  for  deprecia- 
tion of  plaintiff's  banking  furniture  and  fixtures  in 
the  amounts  of  $380,762.15  for  the  year  1938  and 
of  $419,718.48  for  the  year  1939  on  the  adjusted 
cost  basis  used  by  him  and  approved  herein  are 
fair  and  reasonable. 

5.  The  Commissioner  of  Internal  Revenue  is  not 
bound  herein  by  the  acts  or  reports  of  his  field 
agents  which  he  has  refused  to  approve. 

6.  The  Commissioner  did  not  err  in  failing  or 
refusing  to  give  consideration  herein  to  the  amended 
income  tax  returns  for  the  years  1932-1935,  inclu- 
sive, which  were  filed  by  or  in  behalf  of  the  i)lain- 
tiff  in  April,  1945. 
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7.  The  facts  and  the  law  are  with  the  defendant 
as  to  the  deductions  from  its  gross  income  which 
are  claimed  by  the  plaintiff  for  the  years  1938  and 
1939  as  additional  depreciation  of  banking  furni- 
ture and  fixtures  used  in  its  business  during  those 
years;  and  the  plaintiff  is  not  entitled  to  any  re- 
covery herein  upon  that  ground.  [110] 

8.  Under  stipulation  of  the  parties,  made  with- 
out prejudice  as  to  the  determination  of  any  other 
issue  herein,  plaintiff  is  entitled  to  additional  de- 
ductions for  depreciation  of  banking  premises 
(buildings)  used  in  its  business  to  the  extent  of 
$50,209.52  for  the  year  1938  and  of  $30,981.86  for 
the  year  1939.  Upon  the  basis  of  this  agreed  read- 
justment to  plaintiff's  net  income  as  determined  by 
the  Commissioner,  the  plaintiff,  on  March  17,  1942, 
overpaid  its  income  and  excess-profits  taxes  and  de- 
ficiency interest  paid  thereon  to  the  defendant  as 
follows : 

Deficiency  Total 

Year  Tax  Interest  Overpayment 

1938   $  8,284.57         $1,475.48         $  9,760.05 

1939   5,112.00  603.73  5,715.73 


$13,396.57        $2,079.21        $15,475.78 

and  plaintiff  is  entitled  to  recover  a  judgment 
against  the  defendant  for  that  aggregate  sum  of 
$15,475.78,  together  with  interest  thereon  to  be  com- 
puted from  and  after  the  date  of  payment  thereof 
(March  17,  1942),  as  provided  by  Section  177(b) 
of  the  Judicial  Code,  as  amended  by  Section  808  of 
the  Revenue  Act  of  1936  (28  U.S.C.  1940  ed.  Sec. 
284). 
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9.  The  foregoing  findings  of  fact  and  conclu- 
sions of  law  are  ordered  to  be  filed  and  made  part 
of  the  record  herein,  and  the  Clerk  of  this  Court 
is  directed  to  enter  judgment  accordingly. 

Signed  at  San  Francisco,  California,  this  13th 
day  of  January,  1947. 

A.  F.  ST.  SURE, 

United  States  District  Judge. 

[Endorsed]:  Filed  Feb.  4,  1947.  [Ill] 


In  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California 

No.  24039-S 

BANK  OF  AMERICA  NATIONAL  TRUST  AND 
SAVINGS  ASSOCIATION,  a  National  Bank- 
ing Association, 

Plaintiff, 

vs. 

UNITED  STATES  OF  AMERICA, 

Defendant. 

JUDGMENT 

The  cause  ha  vine:  come  on  refill  arlv  for  trial  on 
August  1,  1946,  before  the  Court,  sitting  without 
a  jury,  George  H.  Koster,  Esq.,  appearing  as  attor- 
ney for  plaintiff,  and  William  E.  Licking,  Esq., 
Assistant  United  States  Attorney,  appearing  as  at- 
torney for  defendant,  and  the  cause  having  been 
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submitted  to  the  Court  for  consideration  and  deci- 
sion, and  the  Court  after  due  deliberation  having 
filed  its  findings  and  ordered  that  judgment  be  en- 
tered herein  in  favor  of  the  plaintiff  for  over-pay- 
ment of  income  taxes  and  deficiency  interest  paid 
thereon  in  amounts  of  $9,760.05  for  the  year  1938 
and  $5,715.73  for  the  year  1939.  [112] 

Now,  Therefore,  by  virtue  of  the  law  and  by  rea- 
son of  the  findings  aforesaid, 

It  Is  Ordered,  Adjudged  and  Decreed,  that  plain- 
tiff do  have  and  recover  against  the  defendant  the 
sum  of  $15,475.78,  together  with  interest  thereon  to 
be  computed  as  provided  by  law  at  the  rate  of  6% 
per  annum  from  March  17,  1942,  to  a  date  preceding 
the  date  of  refund  thereof  by  not  more  than  thirty 
days ;  and  plaintiff  is  entitled  to  costs  and  disburse- 
ments in  this  action  expended  in  the  amount  of 
$19.40. 

Dated  at  San  Francisco,  California,  this  13th  day 
of  March,  1947. 

A.  F.  ST.  SURE, 

Judge  of  the  United  States 
District  Court. 

Approved  as  to  Form  as  provided  in  Rule  5(d). 

/s/  GEORGE  H.  KOSTER, 

Attorney  for  Plaintiff. 
/s/  WILLIAM  E.  LICKING, 

Assistant    United    States    Attorney,    Attorney    for 
Defendant. 

[Endorsed]:  Filed  and  Entered  March  14,  1947. 
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[Title  of  District  Court  and  Cause.] 

NOTICE  OP  APPEAL 

Notice  is  hereby  given  that  Bank  of  America  Na- 
tional Trust  and  Savings  Association,  a  national 
banking  association,  plaintiff,  above  named,  hereby 
appeals  to  the  Circuit  Court  of  Appeals  for  the 
Nintli  Circuit  from  the  final  judgment  entered  in 
this  action  on  March  14th,  1947. 

/s/  GEORGE  H.  KOSTER, 

Attorney  for  Plaintiff  and 
Appellant. 

Dated  June  9th,  1947. 

[Endorsed]:  Filed  June  9,  1947.  [114] 
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[Title  of  District  Court  and  Cause.] 

COST  BOND  ON  APPEAL 

The  premium  charged  for  this  bond  is  $10.00  per 
annum. 

Whereas,  Bank  of  America  National  '^i'rust  & 
Savings  Association  (a  National  Banking  Associa- 
tion) has  prosecuted  or  is  about  to  prosecute  an 
appeal  to  the  United  States  Circuit  Court  of  Aj)- 
peals  for  the  Ninth  Circuit  from  a  judgment  en- 
tered in  the  above  entitled  action  on  the  14th  day 
of  March,  1947. 

Know  All  Men  by  These  Presents: 

That  we,  Bank  of  America  National  Trust  & 
Savings  Association  a  National  Banking  Associa- 
tion), as  Principal,  and  Fidelity  and  Deposit  Com- 
pany of  Maryland,  a  corporation  organized  and 
existing  mider  and  by  virtue  of  the  laws  of  the  State 
of  Maryland  and  duly  authorized  to  transact  busi- 
ness in  the  State  of  California,  as  Surety  are  held 
and  firmly  boimd  in  the  full  and  just  sum  of  Two 
Hundred  Fifty  and  no/100  ($250.00)  Dollars,  law- 
ful money  of  the  United  States  of  America  to  be 
paid  to  the  said  Defendant,  United  States  of  Amer- 
ica, for  which  payment  well  and  truly  to  be  made 
we  bind  ourselves,  our  heirs,  executors,  administra- 
tors, successors  and  assigns,  jointly  and  severally, 
firmly  by  these  presents.    [115] 

Now,  Therefore,  the  condition  of  this  obligation 
is  such  that  if  the  said  Principal,  Bank  of  America 
National  Trust  &  Savings  Association  (a  National 
Banking  Association)  will  prosecute  its  a})peal  to 
effect  and  answer  all  costs  if  it  fails  to  make  good 
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its  appeal,  not  exceeding  however  the  sum  of  Two 
Hundred  Fifty  and  no/100  ($250.00)  Dollars,  then 
this  obligation  shall  be  null  and  void,  otherwise  to 
remain  in  full  force  and  effect. 

And  further,  it  is  expressly  understood  and 
agreed  that  in  case  of  a  breach  of  any  condition  of 
the  above  obligations,  the  Court  in  the  above  en- 
titled matter  may,  upon  notice  to  the  Fidelity  and 
Deposit  Company  of  Maryland,  of  not  less  than  ten 
(10)  days,  proceed  summarily  in  the  action  or  suit 
in  which  the  same  was  given  to  ascertain  the  amount 
which  said  Suretv  is  bound  to  pav  on  account  of 
such  breach,  and  render  judgment  therefor  against 
it  and  award  execution  therefor. 

Signed,  Sealed  and  Dated  this  9th  day  of  June, 
1947. 

FIDELITY  AND  DEPOSIT 
COMPANY  OF  MARYLAND, 
By  GUERTIN  CARROLL, 
Attoniev-in-Fiiet. 
Attest : 

G.  KEHLENBACK, 
Attesting  Agent. 

[Seal]  BANK  OF  AMERICA 

NATIONAL  TRUST  & 
SAVINGS  ASSOCIATION 

(a  National  Banking 
Association), 

[Seal]         By  S.  B.  BEISE, 

Exec.  Vice  President, 

[Seal]         By  A.  C.  MEYER, 

Secretary. 

[Endorsed] :     Filed  June  9,  1947.    [116] 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  CONTENTS  OF  RECORD 

ON  APPEAL 

Appellant,  plaintiff  in  the  above  entitled  action, 
designates  the  following  portions  of  the  record,  pro- 
ceedings and  evidence  to  be  contained  in  the  record 
on  appeal  in  the  above  entitled  action. 

1.  The  amended  complaint. 

2.  The  answer  to  the  amended  complaint. 

3.  Stipulation  of  Facts  No.  1. 

4.  Stipulation  of  Facts  No.  2. 

5.  All  exhibits  (1  to  17)  to  Stipulation  of  Facts. 

6.  Plaintiff's  Motion  to  Set  Aside  Order  of  Sub- 
mission and  to  Reopen  Case. 

7.  Defendant's  Opposition  to  Plaintiff's  Motion 
to  Reopen  Case.   [117] 

8.  Court's  Opinion  filed  December  5,  1946. 

9.  Order  of  the  Court  filed  December  30,  1946. 

10.  Findings  of  Fact  and  Conclusions  of  Law. 

11.  Judgment  entered  March  14,  1947. 

12.  Notice  of  Appeal  with  Date  of  Filing. 

13.  Bond  for  Costs  on  Appeal. 

14.  Statement  of  Points  to  Be  Relied  Upon  on 
Appeal. 

15.  Transcript  of  Docket  Entries. 

16.  This  Designation. 

/s/  GEORGE  H.  KOSTER, 

Attorney  for  Appellant. 

[Acknowledgment  of  service.] 
[Endorsed] :     Filed  June  12,  1947.    [118] 
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[Title  of  District  Court  and  Cause.] 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  ON  APPEAL 

Appellant,  plaintiff  in  the  above  entitled  action 
intends  to  rely  upon  the  following  points  on  the 
appeal  of  the  above  entitled  action: 

1.  The  District  Court  erred  in  deciding  that 
plaintiff  is  entitled  to  a  deduction  for  the  years  1938 
and  1939  for  depreciation  of  fu.T*niture  and  fixtures 
only  as  allowed  by  the  Commissioner  of  Internal 
Revenue  in  the  amount  of  $380,762.15  and  $419,- 
718.48  respectively,  instead  of  the  higher  amount 
claimed  by  plaintiff  in  its  complaint  in  this  pro- 
ceeding. 

2.  The  District  Court  ei*red  m  its  conclusion 
of  law  sustaining  the  Commissioner  of  Intei*nal 
Revenue  in  reducing  [119]  plaintiff's  cost  of  its 
furniture  and  fixtures  by  admittedly  excessive  de- 
preciation for  the  years  1932  to  1935  inclusive,  to 
determine  the  basis  for  computing  the  depreciation 
deduction  for  later  years. 

3.  The  District  Court  erred  in  deciding  as  a 
matter  of  law  that  the  Commissioner  ''allowed"  the 
depreciation  deducted  by  the  petitioner  on  its  origi- 
nal return  for  the  years  1932-1935  within  the  mean- 
ing of  the  term  *' allowed"  as  used  in  Section  113(b) 
(1)(B)  of  the  Internal  Revenue  Code. 

4.  The  District  Court  erred  in  failing  to  decide 
as  a  matter  of  law  (a)  that  the  Commissioner  of 


United  States  of  America  137 

Internal  Revenue  was  bound  to  accept  the  deter- 
mination of  bis  agents  as  to  tbe  correct  deprecia- 
tion allowance  for  tbe  years  1932  to  1935,  (b)  tbat 
tbe  Commissioner  of  Internal  Eevenue  could  not 
reject  tbe  determination  and  allowance  made  by  bis 
agents  and  could  not  in  lieu  tbereof  make  a  deter- 
mination *^ allowing"  a  depreciation  deduction  for 
tbose  years  not  autborized  by  tbe  income  tax  stat- 
utes applicable  to  tbose  years. 

5.  Tbe  District  Court  erred  in  deciding  as  a 
matter  of  law  tbat  ''disclosure  of  tbe  excessive  de- 
preciation claimed  and  disallowance  of  its  deduction 
by  revenue  agents  or  by  tbe  Commissioner  does  not 
authorize  tbe  latter  to  rectify  tbe  taxpayer's  mis- 
take or  error  of  judgment/' 

6.  Tbe  District  Court  erred  in  deciding  as  a 
matter  of  law  tbat  tbei'e  is  no  basis  for  a  different 
conclusion  in  tbis  case  tban  tbe  conclusion  readied 
by  tbe  U.  S.  Supreme  Court  in  tbe  case  of  Virginian 
Hotel  Corporation  oP  Lyncbburg  vs.  Ilelvering,  319 
U.  S.  523. 

7.  Tbe  District  Court  erred  in  failing  to  con- 
clude tbat  under  tbe  circumstances  of  tbe  case  tbe 
Commissioner  bad  no  authority  to  allow  a  depre- 
ciation deduction  for  tbe  years  1932  to  [120]  1935 
in  excess  of  tbe  amoimt  allowable  under  tbe  income 
tax  statutes  applicable  to  tbose  years. 

8.  The  District  Court  erred  in  failing  to  decide 
as  a  matter  of  law  tbat  tbe  correct  })asis  for  depre- 
ciation of  furniture  and  fixtures  as  of  December  31, 
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1935,  is  the  cost  of  said  furniture  and  fixtures  re- 
duced by  the  stipulated  correct  depreciation  allow- 
able for  the  years  1932  to  1935  rather  than  the  cost 
reduced  by  the  erroneous  depreciation  deducted  on 
the  original  income  tax  returns  for  those  years. 

9.  The  District  Court  erred  m  failing  to  decide 
as  a  matter  of  law  that  the  plaintiff  corrected  its 
erroneous  returns  for  1932  to  1935  by  requesting 
the  Commissioner  and  his  agents  to  correct  the  de- 
preciation taken  as  a  deduction  thereon,  and  by  the 
filing  of  amended  returns  for  those  years  which  did 
report  the  correct  depreciation  deduction. 

10.  The  District  Couii:  erred  in  denying  plain- 
tiff's motion  to  reopen  the  case  to  introduce  evi- 
dence oT  the  fact  that  after  the  filing  of  the  Stipu- 
lation of  Facts,  the  Commissioner  of  Internal  Rev- 
enue through  his  Agents  did  consider  the  amended 
returns  filed  by  the  plaintiff  for  the  years  1932  to 
1935  inclusive  and  accepted  them  as  correct. 

11.  The  District  Court  erred  in  failing  to  give 
judgment  for  plaintiff  in  the  full  amount  prayed 
for  in  the  complaint. 

/s/  GEORGE  H.  KOSTER, 

Attorney  foi*  Appellant. 

[Acknowledgment  of  service.] 
[Endorsed] :     Filed  June  12,  1947.    [121] 
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[Title  of  District  Coiu't  and  Cause.] 

ORDER  EXTENDING  TIME  WITHIN  WHICH 
TO  FILE  RECORD  ON  APPEAL 

tJpon  motion  of  plaintiff,  there  being  no  objection 
and  good  cause  appearing,  it  is  hereby  ordered  and 
decreed  that  the  time  within  which  the  record  on 
appeal  may  be  filed  and  the  action  docketed  in  the 
Circuit  Court  of  Appeals  be  and  hereby  is  extended 
to  and  including  September  6,  1947. 

MICHAEL  J.  ROCHE, 

Judge  of  the  District  Court. 

Dated  July  14,  1947. 

[Endorsed]  :     Filed  July  14,  1947.   [122] 
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[Title  of  District  Court  and  Cause.] 

DOCKET  ENTRIES 
1944 

Nov.  25 — Filed  complt  iss  sum 

Nov.  29 — Filed  summons  ret  ex  11-27-44 

1945 
Jan.  24 — Filed  stip  ex  time  to  plead — U.  S. 

Feb.  21 — Filed  stip  ex  time  to  plead. 

Mar.  26 — Filed  stip  ex  time  to  ans. 

Mar.  26 — Filed  ans.    Mailed  no. 

Apr.    9 — Ord  set  for  trial  Sep  25. 

Sept.  11 — Ord  trial  cond  from  Sept  25  to  Nov  13. 

Oct.  30 — Ord  con  Nov  13  to  be  reset  for  trial. 

Nov.  13— Ord  set  for  trial  Jan  29. 

Nov.  27 — Filed  mo  to  file  amended  complt. 

Nov.  27 — Filed  amended  complt. 

Dec.  12 — Filed  ans  to  amended  complt. 

1946 
Jan.     7 — Ord  con  Apr  9  for  trial. 

Jan.     7 — Filed  no  of  mo  for  iss  subppoena  duces 
tecum,  etc. 

Jan.     7 — Filed  no  of  taking  depns. 

Jan.     7 — Filed  mo  for  continuance  date  of  trial. 

Apr.    9 — Trial  without  jury,  briefs  to  be  filed  35, 
40  &  10. 
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1946 

Apr.    9 — Con  June  24  for  subm. 

Apr.    9 — Filed  stip  for  facts  No.  1. 

Apr.    9 — Filed  stip  for  facts  No.  2. 

Apr.    9 — Filed  opening  statement. 

June  24 — Ord  con  July  15  for  subm. 

June  24 — Filed  pltff's  opening  brief  &  2  copies. 

July  15 — Ord  con  to  Aug  1  for  subm. 

July  29 — Filed  pltf 's  reply  brief. 

July  30— Filed  brief  for  the  U.  S. 

Aug.  1 — Filed  deft's  request  for  findings  of  fact. 
Lodged  findings.  Ord  case  be  submitted  to 
court  for  consideration  &  decision. 

Oct.  14 — Filed  mo  for  ord  to  set  aside  ord  of  sub- 
mission &  to  reopen  case  for  rec  additional 
evidence. 

Oct.  14 — Filed  notice  of  motion. 

Oct.  21— Ord  con  Oct  28.    [123] 

Oct.  28 — Filed  stip  that  hearing  on  pltff's  mo  to 
reopen  case  cont  to  Nov  25. 

Nov.  22 — Filed  deft's  opp  to  pltff's  mo  to  reopen 
for  receiving  additional  evidence. 

Nov.  2e5 — Ord  mo  to  set  aside  submission  &  reopen 
case  be  submitted  to  court  for  consid  & 
decision. 
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1946 
Dec.     5 — Ord  mo  to  reopen  denied;  furth  ord  judgt 
be  ent  for  pltff  with  costs  upon  findings  to 
be  prepared  by  atty  for  deft. 

Dec.     5 — Filed  ord. 

Dec.     5 — Filed  opinion. 

Dec.  16 — Lodged  findings  of  fact  &  conclusions  of 
law. 

Dec.  24 — Filed    objections    to    proposed    findings. 
Lodged  pltff 's  findings. 

Dec.  31 — Filed  ord  nunc  pro  tunc  denying  mo  to 
reopen. 

Dec.  31 — Filed  reporter's  trans  Nov  25. 

1947 
Feb.     4 — Filed  findings  of  fact  &  conclusions  of  law. 

Mar.    7 — Lodged  judgt. 

Mar.    7 — Filed  memo  of  costs  &  disbursements. 

Mar.  14— Filed  &  ent  judgt  for  pltff  $15,475.78  plus 
interest.    Closed.    Mailed  no. 

June    9 — Filed  no  appeal.    Mailed  no. 

June   9 — Filed  cost  bond  on  appeal. 

June    9 — Filed  desig  of  contents  of  record. 

June    9 — Filed  statement  of  pts  to  be  relied  on. 

July    9 — Filed  stip  withdrawal  of  cert  docs. 

July  14 — Filed  ord  ex  time  docket  recevd. 

July  14 — Filed  no  of  extension.    [124] 
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District  Court  of  the  United  States 
Northern  District  of  California,  • 

CERTIFICATE  OF  CLERK  TO  TRAlSfSCRlPT- 
OP  RECORD  ON  APPEAL^    "     •' 

I,  C.  W.  Calbreath,  Clerk  of  the  District  Court 
of  the  United  States,  for  the  Northern  l)istt'idt"=o'f 
California,  do  hereby  certify  that  the  foregoing  125^ 
pages,  numbered  from  1  to  125,  inclusive,  c6rll^iila« 
full,  true,  and  correct  transcript  of  the  records  and 
proceedings  in  the  matter  of  Bank  of  America  Na- 
tional Trust  and  Savings  Association,  etc.,  Plaintiff, 
vs.  United  States  of  America,  Defendant,  No.^ 
24039-S,  as  the  same  now  remain  on  file  and  of 
record  in  my  office. 

I  further  certify  that  the  cost  of  preparing  and 
certifying  the  foregoing  transcript  of  record  on 
appeal  is  the  siun  of  $14.20  and  that  the  said  amount 
has  been  i)aid  to  me  by  the  Attorney  for  the  ap- 
pellant herein. 

In  Witness  Whereof,  I  have  hereunto  set  my 
hand  and  affixed  the  seal  of  said  District  Court  at 
San  Francisco,  California,  this  29th  day  of  August, 
A.D.  1947. 

[Seal]  C.  W.  CALBREATH, 

Clerk. 

/s/  M.  E.  VAN  BUREN, 

Deputy  Clerk.    [125] 
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EXHIBIT  No.  3 

[Letterhead  Treasury  Department] 

Office  of  Internal  Revenue  Agent  in  Charge,  San 
Francisco  Division 

February  26,  1942 

Bank  of  America  N.T.  &  S.A. 
300  Montgomery  Street, 
San  Francisco,  California. 

In  re :  Income  Tax 
Date  of  Report:  February  18,  1942 
Year(s)  Examined:  1938  and  1939 
Sirs: 

There  is  enclosed  for  your  information  and  files 
a  copy  of  a  report  covering  the  examination  of  your 
income  tax  returns (s)  for  the  year(s)  indicated,  re- 
cently made  by  a  representative  of  this  office.  You 
have  indicated  your  agreement  to  the  adjustment  of 
tax  liability  shown  in  the  report. 

The  item  checked  below  explains  briefly  how  set- 
tlement of  the  agreed  tax  liability  will  be  accom- 
plished through  the  office  of  the  Collector  of  Internal 
Revenue  for  your  district. 

Respectfully, 

/s/  F.  M.  HARLESS, 

Internal  Revenue  Agent 
m  Charge. 
Enclosure. 
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[x]  Deficiency:  The  Collector  will  present  to  you 
at  an  early  date  a  bill  for  payment  of  the  tax, 
together  with  interest,  at  which  time  remittance 
should  be  made  to  that  official,  provided  you 
have  not  already  paid  the  full  amount  due. 

[  ]  Net  Deficiency:  After  the  overassessment(s) 
have  been  certified  to  the  Collector  by  the  Com- 
missioner of  Internal  Revenue,  you  will  be  pre- 
sented with  a  bill  for  the  amount  due,  at  which 
time  remittance  should  be  made  to  the  Collector. 

[  ]  Net  Overassessment :  After  the  overassess- 
ment(s)  have  been  certified  to  the  Collector  by 
the  Commissioner  of  Internal  Revenue,  you  will 
be  advised  as  to  how  the  overassessments  have 
been  applied,  and  will  receive  a  check  for  the 
amount  due  you. 

[  ]  Overassessment:  After  the  overassessment (s) 
have  been  certified  to  the  Collector  by  the  Com- 
missioner of  Internal  Revenue,  you  will  receive 
a  check  in  payment  of  the  overassessment  and 
interest,  provided  there  are  no  outstanding' 
taxes  against  which  the  amount  should  be 
credited. 

Treasury  Form  886-T 
Treasury  Department,  Internal  Revenue  Service 

Revised  Feb.  1938 

Date  of  report,  February  18,  1942 

Name  of  Taxpayer:  Bank  of  America  N.  T.  &  S.  A. 
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STATEMENT  OF  TOTAL  TAX  LIABILITY 

Adjustments  Proposed  in  this  Report 

Income  Tax 

Tax  Previously  Over-  Correct  Tax 

Year  Assessed  Deficiency        assessment  Liability  Penalty 

12/31/38    $    697,171.74     $158,620.46     $ $    855,792.20     $ 

12/31/39         562,447.33         97,477.46     $ 659,924.70     $ 


Total       $1,259,619.07     $256,097.92     $ $1,515,716.99     $. 

Excess-Profits  Tax 

1938  $    No  Change     $       $ $  $. 

1939  No  Change  


Total      $  $      $ $         $- 


Grand 
Total      $  $      $ $         $. 


Note :  The  amount  shown  in  the  first  column  of  the  above  statement  is  the 
amount  assessed  on  the  original  return,  except  as  indicated  in  the 
following  summary  of  adjustments  previously  made. 


Year  19. 


Excess- 
Income  Profits 
Tax  Tax  Penalty 


Original    Tax    $ $ $. 

Deficiency  assessed,  19 ,  or  Over- 
assessment  schedule,  19 ,  


Net  Tax  Previously  Assessed....     $ $ $. 
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Preliminary  Statement 

Taxpayer;  Bank  of  America  N.T.  &  S.A. 
Examining  Officer:  K.  D.  Farr 

The  schedules  following  this  page  contain  a  revi- 
sion of  the  taxable  income  for  the  years  indicated 
and  a  computation  of  the  corrected  tdx  liability. 

TABLE  OF  CONTENTS 

Schedule 

I     Computation  of  net  income — 1938 
II     Computation  of  tax — 1938 
III     Computation  of  net  income — 1939 
IV     Computation  of  tax — 1939 

Exhibit 

A     Net  income  per  books 

B     Reconciliation  of  net  income 

C     Analysis  of  reserves 

D     Analysis  of  reserve  for  taxes 

Original  and  supplemental  depreciation  report. 

Principal  causes  of  change  in  tax  liability:  De- 
preciation and  bad  debts. 

All  adjustments  were  discussed  with  Mr.  R.  G. 
Smith,  Exec.  Vice  President. 

Financial  History: 

The  taxpayer  corporation  was  organized  as  a 
National  Bank  under  the  laws  of  the  United  States 
March  1,  1927,  with  a  paid  up  capital  of  200,000 
shares  par  value  $100.00  per  share  and  a  capital 
surplus  of  $10,700.00.  This  bank  was  an  outgrowth 
of  the  Bank  of  Italy.  Changes  in  the  capital  struc- 
ture are  as  follows: 
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SCHEDULE  No.  I 

Computation  of  Net  Income 
1938 

Net  income  per  return  (see  Ex- 
hibit B)  $12,085,924.40 

Additions 

(a)  Donations  $    7,724.00 

(b)  Depreciation  of  **  Other 

Real  Estate"  106,702.13 

(c)  Delinquent  taxes  J.  P. 
Holland,  Inc.  property..        7,066.03 

(d)  Expense    to    take    over 

banks  157,806.24 

(e)  Taxes,  Exhibit  D  38,632.12 

(f)  State  and  County  taxes      14,852.69 

(g)  Loss  sale  stock 2,403.00 

(h)  Loss  on   bonds  322,833.60 

(i)  Capital  expenditures  .—  29,605.80 

(j)  Excessive  depreciation..  300,946.11 

(k)   Rents  11,616.43  1,000,188.15 


$13,086,112.55 


Deductions 

(1)  Dividends  received  from 

Transamerica  Corp $  3,416.06 

(m)  Additional  loss  on  sales  12,376.14 

(n)   Capital  stock  tax 958.00 

(o)  Recoveries  13,805.47 

(p)   State  franchise  tax  11,200.00                  41,755.67 


Net  income  as  adjusted $13,044,356.88 
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SCHEDULE  No.  I-A 

Explanation  of  Items 

(a)  The  following  donations  made  by  the  taxpayer  during 
the  current  year  do  not  meet  the  requirements  of  section 
23 (q)  of  the  Revenue  Act  of  1938  and  are . disallowed  as 
a  deduction: 

U.  S.  Chamber  of  Commerce -.  $    500.00 

International  Air  Race  Assn 875.00 

Alameda  Naval  Air  Base  Com.  to  secure 

land   - -  1,121.00 

Shrine  Convention 751.00 

City  Transportation  Survey  Com.  L.  A 2,677.00 

Civic  Center  Union  Station  L.  A. 1,800.00 


$7,724.00 


SCHEDULE  No.  Ill 

Compilation  of  Net  Income 
1939 

Net  income  per  return  (See  Ex- 
hibit B)   $10,006,392.07 

Additions 

(a)  Donations   $  10,373.00 

(b)  Loss  sale  silver  bullion..  20,830.00 

(c)  Delinquent  taxes  Table 

Mtn.  Irr.  Dist 15,856.24 

(d)  Dollar    S.S.    Co.    stock 

written  off 3,027.50 

(e)  Bond  reserve 77,075.97 

(f)  Stock  reserve  2,578.86 

(g)  Loss  on  bonds  178,126.02 

(h)   Taxes  Exhibit  D  4,041.32 

(i)    State  and  County  taxes  51,370.00 

(j)    Loss  Piatt  Music  Co 915.00 

(k)   Capital  expenditures  ....  13,512.34 

(1)    Capital  expenditures  ....  303,322.39 

(m)  Rents  71,282.23                752,310.87 


$10,758,702.94 
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Deductions 

(n)   Donation  S.  F.  Bay  Ex- 
position     $  64,445.34 

(o)  Dividends  received 

Transamerica   Corp 5,283.69 

(p)   Additional  loss  on  sales  4,228.94 

(q)   Capital  stock  tax 1,566.00 

(r)  Recoveries  12,934.89 

(s)  State  franchise  tax  77,570.60                166,029.46 


Net  income  as  adjusted $10,592,673.48 

SCHEDULE  No.  III-A 

Explanation  of  Items 

(a)  The  following  donations  made  by  the  taxpayer  during 
the  current  year  do  not  meet  the  requirements  of  section 
23 (q)  of  the  Revenue  Act  of  1938  and  are  disallowed 
as  a  deduction: 

United  States  Chamber  of  Commerce $      500.00 

California  Crusaders 600.00 

Ham  and  Eggs  Campaign 5,640.00 

Alameda  Naval  Air  Base,  Com 1,121.00 

Elwood  J.  Robinson  1,635.00 

Associated  Farmers  of  So.  Cal 287.00 

Civic  Center  Union  Station,  L.  A 590.00 

Total $10,373.00 
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Appraisal  Unit:  Engineering  and  Valuation  Group 
San  Francisco  Division 

Depreciation  Report 

Bank  of  America  National  Trust  &  Savings 

Association 

San  Francisco,  California 

Years :  1938,  1939  and  1940 

San  Francisco,  California. 
November  14,  1941. 

Internal  Revenue  Agent  in  Charge, 
San  Francisco,  California. 

In  the  income  tax  returns  of  the  above  named 
corporation  for  the  years  1938,  1939  and  1940,  de- 
ductions are  depreciation,  repairs  and  maintenance, 
and  as  losses  on  sales  of  real  estate,  were  »shown  in 
the  following  amounts: 

(These  deductions  are  listed  as  shown  in  the 
returns  although  in  a  number  of  instances  the 
nature  of  the  deduction  taken  is  not  correctly 
reflected  by  the  heading  under  which  it  is 
listed.) 
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1938 

Depreciation — Line  24. 

Bank  Premises  Owned $    318,743.70 

Bank  Premises  Leased  97,723.41 

Safe  Deposit  Equipment  106,564.14 

Bank  Fixtures 432,563.74 

Furniture  227,582.63 

Addressograph    1,223.83 

Autos 17,953.90 

Restorations  4,983.15 

Real  Estate  Subdivision  Improvements 2,027.33 

Other  Real  Estate  Improvements 48,844.43 

$1,258,210.26 

Depreciation  included  in  "Rent"— Line  17 $    345,889.09 

(Paid  Merciiant's  National  Realty  Cor. — not 
included  in  above) 

Repairs  —  Line  18 127,328.26 

Items  included  in  "Other  Deductions" — Line  26. 

Maintenance  —  Bank  premises  1,690,078.28 

Other  Real  Estate  Expense 177,048.21 

Losses  on  Sales  of  Real  Estate— Schedule  E 58,782.76 

^  1939 

Depreciation  —  Line  24 

Bank  Premises  owned  $    309,357.10 

Bank  Premises  leased 155,530.50 

Safe  Deposit  Equipment 61,050.69 

Bank  Fixtures 403,492.50 

Furniture  291,493.76 

Addressograph    1,789.99 

Autos 22,036.20 

Restorations  14,420.13 

Real  Estate  Subdivision  Improvements  1,251.50 

Other  Real  Estate  Improvements 107,510.31 


Total  $1,367,932.73 
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Depreciation  included  in  ''Rent"— Line  17 366,516.78 

(Paid  Merchant's  National  Realty  Corp. — not 
included  in  above.) 

Repairs  —  Line  18 148,128.74 

Items  included  in  ''Other  Deductions" — Line  26 

Maintenance — Bank  Premises  1,632.707.50 

Other  Real  Estate  Expense  167,564.96 

Losses  on  Sales  of  Real  Estate — Schedule  F $    173,588.31 

1940 

Depreciation  —  Line  24 

Bank  Premises  (Owned  and  Leased) $    523,741.63 

Safe  Deposit  Equipment 69,241.85 

Bank  Fixtures  and  Furniture  788,101.51 

Autos    22,990.78 

Restorations  1,744.08 

Other  Real  Estate  Improvements  160,090.19 

Total  $1,565,910.09 

Depreciation  included  in  "Rent" — Line  17 
(Paid  Merchant's  National  Realty  Corp. — not 
included  in  above.) 

Repairs  —  Line  18  625,299.78 

Items  included  in  "Other  Deductions" — Line  28 

Maintenance  —  Bank  Premises  716,808.35 

Other  Real  Estate  expense 179,092.05 

Losses  on  Sales  of  Real  Estate — Schedule  D 172,020.80 

All  examination  of  tlie  taxpayer's  records  at  the 
time  the  investigation  of  this  case  was  commenced 
disclosed  almost  immediately  that  at  least  a  year's 
work,  if  not  more,  would  be  required  to  ascertain 
the  facts  necessary  for  a  complete  and  accurate  de- 
termination of  the  correctness  of  the  deductions 
claimed  in  the  years  now  under  consideration,  and 
of  the  adjustments  that  should  be  made  in  tliem  if 
they  were  found  incorrect,  and  that  even  then  nu- 
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merous  questions  of  fact  would  probably  remain 
more  or  less  uncertain. 

(The  taxpayer  owns,  or  occupies  under  lease, 
nearly  five  hundred  ^'bank  premises"  in  Cali- 
fornia, which  have  been  acquired  in  prior  years 
in  various  ways,  and  any  accurate  determina- 
tion of  the  correctness  of  the  amoimts  set  up 
by  the  taxpayer  as  the  costs  of  the  buildings, 
bank  fixtures,  and  furniture  so  acquired  would 
require  an  inspection  of  the  properties  and  in 
many  instances  an  examination  of  the  records 
of  the  individual  banks.  In  addition  to  that 
fact,  the  taxpayer  had  no  taxable  income  dur- 
ing the  years  1931-1935  and  no  detailed  exami- 
nation of  its  returns  was  made  for  any  of  those 
years,  and  as  it  has  been  foimd  that  numerous 
actions  shown  in  the  taxpayer's  books  as  taken 
during  those  years  were  not  correct  for  income 
tax  purposes,  and  that  the  effect  of  many  of 
those  actions  extends  into  the  vsubsequent  years, 
the  present  investigation  in  fact  covers  a  period 
of  ten  years.) 

Such  facts  as  have  been  ascertained  during  the 
investigation  which  has  been  made  indicate  strongly 
that  in  a  numbei*  of  individual  instances  the  amount 
set  up  by  the  taxpayer  as  the  cost  of  one  or  another 
of  the  numerous  properties  on  whicli  depreciation 
is  claimed,  and  which  were  acquired  by  this  tax- 
payer, or  its  predecessors,  at  various  dates  in  i)ri()r 
years ;  in  some  instances  through  direct  purchase  of 
the  depreciable  items,  and  in  others,  through  thv 
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exchange  of  stock  or  other  securities  for  groups  of 
depreciable  and  non-depreciable  assets,  do  not  rep- 
resent the  correct  base  for  depreciation,  and  that 
the  correctness  of  the  accrued  reserves  shown  on  the 
books  are  in  a  number  of  instances  subject  to 
question. 

The  investigation  that  has  been  made,  however, 
also  indicates  that  in  a  substantial  percentages  of  the 
instances  where  the  costs  and  reserves  set  up  appear 
subject  to  question,  either  the  cost  shown  is  less,  or 
the  reserve  is  greater,  than  might  be  i'ound  allow- 
able as  result  of  a  thorough  investigation,  and  it  is 
not  at  all  certain  that  if  such  an  investigation  were 
made  the  total  difference  between  the  adjustments 
that  would  be  found  to  be  required,  and  those  here- 
inafter recommended  would  be  sufficient  to  justify 
the  extensive  amount  of  time  and  labor  that  such 
an  investigation  would  require. 

The  fact  also  that  State  or  Federal  bank  exam- 
iners (or  both)  have  as  a  general  rule  passed  upon 
the  amounts  set  up  as  the  costs  of  properties  pur- 
chased or  ''taken  over"  and  have  approved  them, 
indicates  that  they  were  considered  as  fairly  repre- 
senting the  value  of  the  properties,  even  though  it 
does  not  establish  their  correctness  for  income  lax 
purposes. 

The  adjustments  hereinafter  recommended  (wiiich 
are  substantial  in  amount,  and  to  whic^li  the  tax- 
payer has  agreed)  in  the  deductions  claimed  by  the 
taxpayer,  have  therefore  been  determined  on  the 
basis  of  the  amounts  set  up  by  the  taxpayer  as  the 
costs  of  its  depreciable  assets,  and  the  remaining 
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costs  of  these  assets  as  shown  1>y  the  book  reserves, 
except  ill  a  comparatively  few  instances,  in  which 
either  the  book  cost  or  reserve  was  obviouslv  in- 
correct,  and  the  correction  that  should  be  made  was 
determinable.  The  general  facts  and  conditions 
which  should  be  given  consideration  in  the  review 
and  approval  or  disapproval  of  the  recommenda- 
tions hereinafter  made  are  as  follows: 

This  corporation  was  organized  as  of  March  1, 
1927,  under  the  name  of  Bank  of  Italy  National 
Trust  and  Savings  Association,  that  name  being 
changed  to  the  present  one,  as  of  November  3,  1930. 
The  taxpayer  at  that  time  acquired,  in  which  is 
understood  to  have  been  considered  a  non-taxable 
transaction,  a  number  of  the  bank  pi'oiDerties  which 
it  now  owms,  and  numerous  others  have  been  pur- 
chased or  required  by  it  since  then  in  one  manner 
or  another;  the  taxpayer  at  this  time  is  carving  on 
banking  operations  in  some  490  different  locations 
in  the  State  of  California. 

The  larger  number  of  tlie  taxpayer's  main  and 
branch  banks  are  located  in  buildings  which  it  owns, 
but  a  very  considerable  number  ai*e  located  in  build- 
ings owned  by  a  corporation,  the  Merchants  Na- 
tional Realty  Corx3oration,  of  which  100%  of  the 
capital  stock  is  owned  by  the  taxpayer.  These  lat- 
ter propertied  are  occupied  under  an  agreement  in 
which  the  rental  is  based  upon  the  cost  of  operation, 
repairs  and  maintenance,  including  depreciation, 
and  recommendation  is  later  made  herein  that  the 
rental  shown  as  paid,  uuvder  Line  17,  of  the  tax- 
payer's returns,  be  reduced  by  the  amount  of  the 
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adjustments  which  it  has  been  found  should  be  made 
in  the  depreciation  claimed  in  the  returns  of  the 
Merchants  National  Realty  Corporation,  on  the 
numerous  buildings  which  it  owns,  and  which  are 
occupied  by  the  taxpayer. 

In  addition  to  the  buildings  owned  by  the  tax- 
payer and  its  subsidiary,  the  Merchants  National 
and  Realty  Corporation,  the  taxpayer  also  occupies 
a  number  of  buildings  under  leases  of  various  terms, 
to  which,  in  a  number  of  instances  it  has  made  ex- 
tensive improvements.  The  costs  of  these  improve- 
ments, which  should  be  written  off  over  the  terms 
of  the  respective  leases,  it  has  been  found,  are  being 
incorrectly  amortized,  in  a  number  of  instances,  and 
corresponding  adjustments  in  the  amounts  claimed 
on  this  group  have  also  been  made. 

The  taxpayer's  1938  return  shows  the  cost,  as  of 
December  31,  1937,  of  the  Safe  Deposit  Equipment, 
Bank  Fixtures  (this  group  includes  counters,  grilles 
and  other  bank  fixtures  not  readily  movable,  but  not 
considered  as  attached  to,  or  forming  part  of  the 
cost  of,  the  buildings),  and  Furniture,  as  follows: 

Safe  Deposit  Equipment $5,675,701.11 

Bank  Fixtures 8,631.090.38 

Furniture  5,363,463.17 

Depreciation  is  computed  by  the  taxpayer  on  these 
three  groups  of  assets,  at  rates  based  on  the  esti- 
mated average  serviceable  life  of  the  items  in  each 
group,  whether  located  in  buildings  owned  by  the 
taxpayer  or  in  buildings  occupied  under  lease,  and 
regardless  of  the  life  of  the  building  or  of  the  term 
of  the  lease.  This  procedure  is  followed,  it  is  stated. 
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because  of  the  fact  that  all  of  these  items  are 
movable  (this  including  safe  deposit  boxes,  vault 
doors,  time  locks,  etc.,  but  not  vault  walls,  which  are 
included  in  building  costs)  and  it  being  considered 
that  the  rate  of  depreciation  applicable  (the  same 
rate  is  applied  to  all  items  in  each  group)  should 
be  based  on  the  serviceable  lives  of  the  items  them- 
selves, a  view  which  appears  reasonable  and  to 
which  no  exception  need  be  taken. 

Prior  to  1932  the  depreciation  reserves  shown  on 
the  taxpayer's  books  w^ere  the  same  as  those  shown 
in  its  income  tax  returns.  In  1932  however  the  tax- 
payer came  to  the  conclusion  that  the  rates  and 
amounts  of  depreciation  previously  used  and  writ- 
ten off  annually,  on  its  books  and  in  its  returns,  on 
the  assets  in  the  three  groups,  Buildings,  Bank  Fix- 
tures and  Furniture,  were  greater  than  justifia])le, 
and  after  a  study  had  been  made  of  the  condition, 
probable  remaining  lives,  and  the  remaining  costs 
of  the  assets  in  these  three  grouj)s,  the  rates  of  de- 
preciation and  the  amounts  previously  being  writ- 
ten off  annually  were  rather  sharply  reduced,  on 
the  books. 

No  reduction  was  made,  how^ever,  until  1938,  in 
the  amounts  of  depreciation  claimed  ainuially  in  the 
corporation's  income  tax  returns,  from  tbe  amounts 
claimed  prior  to  1932,  the  explanation  of  that  action 
now  made  being  that  since  large  losses  were  shown 
in  the  taxpayer  returns  for  all  of  the  years  1932- 
1935  inclusive,  the  amount  of  depreciation  claimed 
in  its  returns  did  not  appear  of  any  importance. 
That  explanation  appears  entitled  to  consideration 
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at  least  in  so  far  as  the  losses  reported  are  con- 
cerned, as  a  revenue  agent's  report  dated  June  27, 
1939,  covering,  the  taxpayer's  1937  return,  states 
that  the  *^net  loss  per  return"  shown  in  the  years 
referred  to  were  as  follows: 

1931  $  8,066,425.75 

1932  12,047,167.29 

1933 10,827,436.79 

1934  14,267,429.28 

1935  11,665,034.70 

The  taxpayer's  return  for  1936  as  filed  showed  a 
net  loss  of  $393,118.56,  and  its  return  for  1937 
showed  taxable  income  of  only  $239,472.31,  depre- 
ciation being  claimed  in  each  of  these  returns  at 
the  same  rates  as  claimed  in  the  returns  for  the 
years  1932-1935,  and  in  amounts  substantially  in 
excess  of  the  amounts  written  off  on  the  books.  (For 
the  years  1938,  1939  and  1940,  depreciation  was 
claimed  in  the  returns  in  the  same  amounts  as  on 
the  books.) 

In  a  revenue  agent's  report,  dated  March  31,  1938, 
covering  the  taxpayer's  return  for  the  year  1936, 
the  examining  oiScer  states  that  '4t  would  be  neces- 
sary to  produce  approximately  $400,000.00  addi- 
tional income  before  any  taxable  income  would  re- 
sult" and  that  it  did  not  appear  that  any  tax  lia- 
bility would  result  from  an  intensive  examination, 
and  no  detailed  examination  was  made,  and  a  ^^no 
change"  report  was  submitted. 

In  a  supplemental  report,  dated  June  27,  1939, 
covering  the  year  1936,  however,  the  disallowance  of 
depreciation  on  Bank  fixtures  and  Furniture  in  the 
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total  amount  of  $492,240.97,  and  the  disallowance  of 
depreciation  on  certain  buildings  (seventeen  in 
munber),  in  the  amount  of  $84,045.00  was  recom- 
mended. The  disallowance  of  depreciation  on  Fur- 
niture and  Fixtures  was  based  on  "^^ spreading" 
the  remaining  cost  at  December  31,  1935,  of  these 
two  groups,  as  shown  in  the  taxpayer's  returns,  over 
a  period  of  ten  years  from  that  date,  and  the  dis- 
allowance on  the  buildings  in  question  was  based 
on  spreading  their  remaining  costs,  as  shown  in  the 
taxpayer's  returns,  over  their  estimated  remaining 
lives. 

The  disallow^ance  of  depreciation  for  1937,  on 
Furniture  and  Fixtures,  in  the  amount  of  $489,- 
595.25  and  in  the  amount  of  $93,705.69  on  the  build- 
ings to  which  exception  was  taken  in  the  report 
covering  1936,  both  computed  on  the  same  basis  as 
in  1936,  was  also  recommended  in  a  report  suljmit- 
ted  under  the  same  date  as  the  1936  supplemental 
report,  both  of  these  reports  being  made  by  the  same 
officer. 

The  disallowance  of  depreciation  on  Furniture 
and  Fixtures  was  protested  by  the  taxpayer,  but 
after  a  hearing  before  the  Conference  Unit  of  this 
office,  the  action  of  the  agent  was  upheld ;  and  based 
upon  the  disallowance  of  depreciation  lecommended, 
and  other  disallowances,  a  90  day  letter  was  issued, 
under  date  of  March  21,  1940,  in  which  deficiencies 
were  asserted  in  the  amounts  of  $408,324.01  for 
1936,  and  $138,877.27  for  1937. 

The  taxpayer  has  filed  an  appeal  from  that  ac- 
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tion  and  this  information  regarding  the  status  of 
the  years  1936  and  1937  is  set  forth  in  this  report 
because  of  the  fact  that  those  years  are  now  under 
consideration  by  the  Technical  Staff,  and  since  the 
amount  of  depreciation  allowable  for  subsequent 
years  is  dependent,  to  a  certain  extent  at  least,  upon 
the  action  taken  regarding  the  years  1936  and  1937, 
and  since  the  amount  of  depreciation  considered 
allowable  for  both  those  and  subsequent  years 
should  obviously  be  determined  on  the  same  basis, 
the  adjustments  hereinafter  recommended,  for  the 
years  1938,  1939,  and  1940,  and  to  which  the  tax- 
payer has  agreed,  have  been  computed  on  the  same 
basis,  for  the  years  1936  and  1937,  and  the  taxpayer 
has  also  agreed  that  these  adjustments  may  be  made 
for  those  years  in  the  fbial  determination  by  the 
Staff  of  its  tax  liability  for  1936  and  1937.  (The 
Staff  has  requested  that  it  be  informed  of  any  ac- 
tion taken  regarding  the  later  years,  which  will 
affect  the  years  1936  and  1937,  and  a  report  covering 
those  years  is  being  submitted  under  the  same  drite 
as  this  report,  outlining  the  facts  which  have  been 
ascertained  and  the  bases  upon  which  the  adjust- 
ments herein  recommended  for  the  years  1938-1940 
have  been  determined,  and  setting  forth  for  con- 
sideration of  the  Staff  the  adjustments  for  1936 
and  1937  which  are  recommended,  and  which  the 
taxpayer  now  agrees  to  accept  in  the  final  deter- 
mination of  its  tax  liability  for  those  years.) 

The  adjustments  which  are  recommended  in  the 
deductions  claimed  by  the  taxpayer  in  its  rotnrn  for 
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1938,  1939  and  1940  will  be  discussed  separately, 
under  the  headings  under  which  they  are  listed  in 
the  returns. 

Depreciation 

Bank  Premises  Owned 

The  total  cost  of  this  group  is  shown  in  the  tax- 
payer's 1938  return  as  $31,670,181.24,  and  the  total 
of  the  accrued  reserves  on  this  group,  at  December 
31,  1937,  is  shown  as  $5,918,813.18.  The  cost  shown 
in  the  return  however  includes  land,  in  the  amount 
of  $13,398,721.07,  the  cost  of  the  buildings,  subject 
to  depreciation,  at  December  31,  1937,  having  been 
found,  as  shown  in  the  attached  schedule,  to  be 
$18,271,460.17. 

A  number  of  the  buildings  which  comprise  this 
group  were  erected  and  equipped  by  the  taxpayer 
and  there  is  no  question  as  to  their  cost,  or  that  of 
their  fixtures  and  furniture.  Others  were  acquired 
through  direct  purchase,  for  cash,  of  land  and  build- 
ing only,  or  in  some  cases  of  land,  building  and  bank 
fixtures,  and  the  only  question  regarding  their  cost 
is  as  to  the  correctness  of  the  allocation  of  the  total 
cost  between  land  and  building,  or  land,  building 
and  fixtures.  A  large  number  of  properties  how- 
ever, were  acquired  by  the  taxpayer,  or  a  prede- 
cessor corporation,  through  the  purchase  or  *' taking- 
over"  of  other  banks,  in  transactions  which  in- 
cluded all  of  the  assets  and  liabilities  of  the  bank 
^Haken  over,"  and  it  would  be  a  difficult  matter  in 
many  of  these  cases  to  determine  with  any  exactness 
the  correctness  of  the  amounts  set  up  by  the  tax- 
payer as  the  costs  of  the  depreciable  assets. 
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An  effort  has  been  made  to  compare  the  ^^  sound 
value''  of  the  buildings,  bank  fixtures,  and  fuini- 
ture,  in  the  last  described  group,  at  the  dates  they 
were  acquired  by  the  taxpayer,  with  the  amounts 
set  up  as  their  costs,  but  although  it  was  found  that 
in  a  number  of  instances  the  *^ sound  values"  and 
the  costs  shown  were  approximately  the  same,  in 
many  other  instances  the  '* sound  value"  found  was 
so  greatly  in  excess  of,  or  so  much  less  than,  the 
cost  shown,  with  no  reason  for  the  discrepancy  being 
ascertainable,  that  it  was  apparent  any  such  com- 
parison would  be  of  little  value. 

The  '^ sound  value"  referred  to,  which  were  com- 
pared with  costs,  it  may  be  stated,  were  determined^ 
from  an  appraisal  which  the  taxpayer,  following  a 
controversy  with  the  Comptroller  of  the  Currency 
regarding  the  value  of  its  assets,  employed  the 
American  Appraisal  Company  to  prepare  in  1939. 
In  that  appraisal  the  type  dimensions,  general  de- 
scription and  condition,  of  each  building  is  set  forth, 
the  date  of  its  erection  and  of  subsequent  additions, 
if  any,  is  shown,  and  the  estimated  value  in  1939  of 
each  tract  of  land,  and  the  estimated  repioduction 
cost  new  and  the  value  at  that  time  of  each  building 
and  of  its  furniture,  fixtvires  and  safe  deposit  equip- 
ment are  set  forth.  The  '^sound  values"  of  these 
assets  at  the  dates  they  were  acquired  by  the  tax- 
payer were  computed  by  the  undersigned  by  esti- 
mating their  reproduction  cost  at  the  date  acquired, 
by  converting  the  1939  reproduction  cost,  as  shov/ji 
in  the  appraisal,  to  the  various  dates  of  acquisition, 
on  the  basis  of  the  '^Construction  Cost  Index  and 
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Graph  for  the  years  1913-1939,"  issued  by  the 
American  Appraisal  Company  (using  the  percent- 
ages shown  as  applicable  to  the  State  of  California), 
and  then  computing  the  accrued  depreciation  on 
each  building  from  date  of  erection  to  the  date  ac- 
quired ])y  the  taxpayer,  using  in  general,  a  fifty  year 
life  basis  in  the  latter  computation. 

It  may  be  stated  further  regarding  that  appraisal, 
that  although  it  was  found  the  data  contained  in  it 
could  not  be  used  to  verify  the  correctness  of  the 
amounts  shown  as  the  costs  of  these  properties,  and 
that  the  appraised  values  have  been  given  no  con- 
sideration in  the  determination  of  the  depreciable 
base  or  of  the  rates  of  depreciation  allow^able,  on  the 
other  hand,  the  data  shown  in  the  appraisal  regard- 
ing the  age  of  each  building  has  been  given  careful 
consideration  in  the  study  which  has  been  made  as 
to  the  correctness  of  the  accrued  reserves  showai  on 
the  taxpayer's  books;  and  the  age  and  estimated  re- 
maining life  of  each  building,  as  shown  in  that  aj)- 
praisal  have  been  used,  and  have  been  agreed  to  by 
the  taxpayer,  as  a  basis  for  determination  of  the 
rate  of  depreciation  allowable  on  each  building  for 
the  years  now  under  consideration  and  for  subse- 
quent years. 

(That  appraisal  was  made  for  the  purpose  of 
establisliing  the  value  of  the  taxpayer's  prop- 
erties, and  since  the  long  remaining  life  would 
obviously  indicate  a  liigher  value  than  would 
be  justified  if  a  shorter  remaiiiing  life  were 
estimated,  it  is  believed  fairly  certain,  although 
no  reflection  on  the  appraisal  company  or  the 
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taxpayer  is  intended  by  this  statement,  that  the 
estimated  remaining  lives  placed  in  the  ap- 
praisal on  the  different  buildings  are  as  great 
as  would  be  found  justifiable  if  an  independent 
investigation  were  now  made  of  that  question ; 
the  age  and  estimated  remaining  life  of  the 
majority  of  the  buildings  as  shown  in  the  ap- 
praisal being  equal  in  fact  to  a  total  of  from 
fifty  to  sixty-five  years.) 

The  taxpayer  maintains  two  separate  records  of 
the  cost,  accrued  reserve,  and  rate  and  amount  of 
depreciation  claimed  annually  on  each  building ;  one 
for  its  own  cost  accounting  system,  and  one  for  in- 
come tax  purposes ;  and  the  amount  of  depreciation 
claimed  on  its  returns  is  the  total  of  the  amounts 
computed  on  each  building  for  income  tax  purposes. 
Substantially  different  amounts  were  claimed  for 
income  tax  purposes,  than  were  written  off  on  the 
books,  on  decidedly  the  larger  number  of  these 
buildings,  during  the  years  1932-1935  in  which  the 
corporation  had  no  taxable  income,  and  also  during 

1936  and  1937,  but  in  1938  the  taxpayer  changed 
that  procedure,  and  since  then  has  claimed  the  same 
amount  of  depreciation  in  its  returns  as  was  written 
off  each  year  on  its  books. 

An  examination  of  those  records,  and  a  study  of 
such  facts  as  have  been  ascertainable,  including  the 
data  shown  in  the  appraisal  previously  referred  to,, 
has  disclosed  that  the  amounts  of  depreciation 
claimed  in  the  taxpayer's  returns  for  the  years  1932- 

1937  on  the  majority  of  these  buildings  were  in  ex-, 
cess  of  the  amounts  properly  allowable,  and  that  iii 
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general  the  amounts  written  off  on  its  books  during 
these  years,  and  also  during  the  years  now  under 
consideration,  in  which  the  same  amounts  were 
claimed  in  the  returns  as  were  written  off  on  the 
books,  were  somewhat  less  than  allowable,  on  the 
basis  of  the  costs  and  accrued  leserves  as  showai  by 
the  books  and  the  remaining  lives  of  the  different 
individual  buildings  as  estimated  in  the  appraisal. 

This  office  received  instructions,  in  a  Bureau 
memorandum  dated  January  8,  1940,  Symbols  IT : 
F  :FN,  to  the  effect  that  in  cases  were  excessive  de- 
preciation had  been  claimed  in  closed  loss  years,  as 
result  of  the  use  of  an  incorrect  basis,  and  where 
the  facts  were  comparable  to  those  in  the  Pittsburgh 
Brewing  Company  case,  the  opinion  of  the  court  in 
that  case  should  be  followed,  and  that  in  cases  where 
the  cost  or  other  basis  was  not  in  doubt  and  the  only 
question  was  one  of  life  estimates  and  depreciation 
rates,  no  adjustment  should  be  made  in  the  amounts 
of  depreciation  taken  in  closed  loss  returns  unless 
the  amounts  deducted  in  those  years  were  plainly 
inadequate  in  accordance  with  the  then  known 
facts. 

There  is  perhaps  some  question  as  to  whether 
under  those  instructions  any  adjustment  should  now 
be  made  in  the  amounts  of  depreciation  claimed  in 
the  taxpayer's  returns  for  the  years  1932-1935,  all 
of  which  were  loss  years  and  are  now  closed.  Since, 
however,  the  correctness  of  basis  used  in  those  years 
is  doubtful,  in  so  far  as  many  of  the  individual 
buildings  are  concerned,  and  since  it  cannot  be  said 
that  the  ''cost  or  other  basis  of  the  property  was 
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not  in  doubt''  nor  that  *'the  only  question  was  one 
of  life  estimates  and  depreciation  rates,"  it  is  be- 
lieved that  in  this  case  the  decision  of  the  coui-t 
in  the  case  of  the  Pittsburgh  Brewing  Company 
should  be  followed  and  the  adjustments  hereinafter 
recommended  have  been  determined  on  that  as- 
sumption. 

(It  is  true  that  the  cost  of  a  number  of  in- 
dividual buildings  is  not  in  doubt,  but  as  a 
whole,  the  basis  shown  in  the  returns  was  in- 
correct. In  addition  to  that  fact,  the  taxpayer 
could  almost  without  question,  in  the  event  of 
litigation,  present  convincing  evidence  that  the 
basis  used  for  many  of  the  buildings  was  in- 
correct, and  it  appears  improbable  that  either 
the  Board  of  Tax  Appeals,  or  a  Court,  would 
render  a  decision  holding  that  an  adjustment 
should  be  made  of  the  excessive  depreciation 
taken  in  closed  loss  years,  only  on  the  buildings 
where  the  correctness  of  the  basis  used  was 
doubtful.) 

Detailed  scheduled  have  therefore  been  prepared 
for  the  years  1936  and  1937  now  under  consideration 
by  the  Technical  Staff,  showing  for  each  building, 
its  cost  as  shown  by  the  taxpayer's  books,  the  date 
of  its  erection  and  date  of  acquisition  by  the  tax- 
payer or  by  a  predecessor  corporation  from  whom 
it  was  acquired  by  the  taxpayer  through  a  non-tax- 
able transaction  that  did  not  require  a  change  of 
basis,  the  accrued  book  reserve  at  December  31, 
1931,  the  estimated  remaining  life  and  the  remain- 
ing cost  at  that  date,  the  amounts  of  depreciation 
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written  off  on  the  books  and  the  amounts  claimed  in 
the  taxpayer's  returns  during  the  loss  years  1932- 
1935,  and  the  rates  and  amounts  of  depreciation 
allowable  for  those  and  subsequent  years  on  the  cost 
of  the  building  at  December  31,  1931,  and  on  subse- 
quent  additions;  on  the  basis  of  the  remaining  cost 
of  the  building  at  that  date,  and  its  remaining  life 
from  that  date,  as  determined  on  the  basis  of  its 
remaining  life  from  1939  as  estimated  in  the  ap- 
praisal made  in  that  year.  (No  facts  have  been 
ascertained  which  indicate  that  conditions  during 
the  years  1932-1935  would  have  caused  the  remain- 
ing lives  of  these  buildings  to  have  then  been  esti- 
mated on  any  different  basis  than  iu  1939.) 

A  separate  set  of  detailed  schedules  has  also  been 
prepared  for  the  three  years  1938-1940  now  under 
consideration,  showing  for  each  building,  its  cost, 
the  accrued  reserve  at  December  31,  1937,  as  ad- 
justed in  the  schedules  for  1936-1937,  and  the  rates 
and  amounts  of  depreciation  allowable  annually  on 
that  cost  and  on  subsequent  additions,  as  determined 
on  the  basis  applied  to  the  prior  years.  (The  amount 
of  depreciation  wiitten  off  o]i  the  taxpayer's  books 
and  claimed  in  its  returns,  on  each  building,  is  not 
shown  in  this  latter  set  of  schedules,  the  adjust- 
ments for  those  years  being  shown  in  total  in  the 
summary  of  these  schedules  hereafter  referred  to, 
which  is  attached.) 

These  detailed  schedules,  consisting  of  a  total  of 
75  sheets,  are  being  made  a  matter  of  record  by  the 
taxpayer  and  this  office  for  use  in  subsequent  years, 
but  are  not  being  incorporated  in  this  report  be- 
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cause  of  their  bulk  and  the  volume  of  work  tliat 
would  be  required  to  put  them  in  the  proper  form 
for  that  purpose.  A  copy  of  one  sheet  of  each  set 
is  attached  however,  showing  the  manner  in  which 
they  were  prepared  and  as  an  example  of  the  effect, 
in  so  far  as  the  individual  buildings  are  concerned, 
of  the  action  taken  and  recommended  for  approval, 
and  of  the  resulting  adjustments. 

Summary  schedules  showing  in  total  for  each 
year  the  effect  of  the  adjustments  in  depreciation 
for  the  years  1936  and  1937,  and  for  the  years  1938, 
1939  and  1940,  on  the  group  of  assets  designated 
''Bank  Premises  Owned,"  which  have  been  deter- 
mined on  the  basis  previously  described  herein,  and 
which  are  recommended,  are  also  attached.  (The 
adjustments  which  have  been  made  in  the  amounts 
of  depreciation  claimed  on  these  buildings  in  the 
taxpayer's  returns  for  1932  and  subsequent  years, 
have  required  corresponding  adjustments  in  the 
gain  or  loss  reported  on  about  twenty  of  these  pro})- 
erties  which  were  sold  by  the  taxpayer  in  1938  and 
1939,  and  a  schedule  of  those  adjustments  is  at- 
tached.) 

Bank  Premises  Leased 

A  number  of  the  buildings  occupied  by  the  tax- 
payer were  erected  by  it  on  land  held  under  a,  lease, 
and  in  a  number  of  instances  where  both  land  and 
building  and  held  and  occupied  luider  a  lease,  al- 
terations in  the  building,  to  make  it  more  suitable 
for  banking  purposes,  which  required  substantial 
expenditures,    have    been    made    by   the    taxpayer. 


170  Bank  of  America,  et  ah,  vs. 

These  costs,  which  are  proxjerly  amortizable  over  the 
terms  of  the  respective  leases,  have  been  found  in 
a  number  of  instances  to  be,  or  to  have  been  in 
prior  years  incorrectly  amortized,  and  schedules 
showing  the  required  adjustments,  from  the  years 
1936  and  1937,  and  for  the  years  1938,  1939  and 
1940,  are  attached  hereto. 

Safe  Deposit  Equipment 

Depreciation  for  all  years  has  been  computed  by 
the  taxpayer  at  a  rate  of  2%  on  this  equipment, 
which  includes  safe  deposit  boxes,  vault  doors  and 
time  locks,  which  are  considered  as  removable  and 
as  having  a  life  independent  of  the  buildings  in 
which  they  are  located.  No  adjustment  has  been 
made  in  the  amounts  of  depreciation  claimed  on 
this  group  of  assets,  and  the  allowance  of  the 
amounts  claimed  is  recommended. 

(The  amount  of  $106,564.14  shown  as  claimed 
in  the  1938  return  as  depreciation  on  this  equip- 
ment, which  it  will  be  noted  is  substantiallv 
greater  than  the  amounts  claimed  in  1939  and 
1940,  has  been  found  to  include  a  loss  of  $40,- 
949.45  on  safe  deposit  equipment,  shown  to  have 
cost  $72,412.57,  on  which  depreciation  in  the 
amount  of  $21,570.12  had  previously  been  al- 
lowed, which  was  abandoned  at  the  time  the 
taxpayer  discontinued  operation  of  one  of  its 
branch  banks,  and  of  which  only  a  part,  which 
then  had  a  depreciated  cost  of  $9,893.00  could 
be  salvaged.    It  is  believed  that  rate  of  depre- 
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elation  applied  to  this  group  of  assets  justifies 
the  allowance  of  this  loss,  which  is  recom- 
mended accordingly.) 

Bank  Fixtures 

The  facts  previously  outlined  under  *'Bank 
Premises  Owned"  apply  in  a  large  measure  to  this 
group  of  assets,  and  the  adjustments  recommended, 
which  are  quite  substantial,  have  been  determined 
on  the  basis  of  the  costs  and  reserves  shown  on  the  ■ 
taxpayer's  books  for  each  individual  group,  as  it 
appears  probable  that  the  changes  which  might  be 
made  in  the  amounts  allocated  as  the  costs  of  bank 
fixtures  in  some  instances  would  to  a  large  extent 
off-set  each  other  and  would  not  materially  change 
the  total  result. 

In  the  taxpayer's  returns  for  the  years  1932-1935 
depreciation  was  claimed  on  this  group  in  amomits 
greatly  in  excess  of  the  amounts  written  oft*  on  its 
books  and  so  greatly  in  excess  of  the  amoimts  allow- 
able, that  even  if  the  correctness  of  the  base  were 
not  in  doubt,  it  is  questioned  whether  in  the  event 
of  litigation,  a  determination  of  depreciation  for; 
subsequent  years,  based  on  only  the  remaining  cost 
of  these  assets  at  December  31,  1935,  as  shown  by 
the  returns  could  be  sustained,  as  the  difference  be-- 
tween  the  amounts  allowable  on  that  basis,  and  the 
amounts   claimed   in  the   1932-1935   returns,    from 
which  the  taxpayer  received  no  benefit,  is  so  great  i 
that  the  amounts  claimed  in  the  returns  appears  un- 
reasonable.   (For  example,  the  depreciation  allow- 
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able  armually  for  1936  and  subsequent  years,  on  the 
fixtures  of  the  taxpayer's  San  Jose  Main  Office,  on 
the  basis  of  spreading  their  remaining  cost  at  De- 
cember 31,  1935,  as  per  the  tax  returns,  over  a  ten 
year  period,  would  be  $1,845.32,  as  compared  with 
the  amount  of  $4,997.16  claimed  annually  in  the 
1932-35  returns.) 

Detailed  schedules  have  been  prej^ared  for  the 
years  1936  and  1937,  showing  for  the  fixtures  of 
each  bank  (both  owned  and  leased),  their  cost,  date 
acquired,  the  accrued  reserve  at  December  31,  1931 
(the  reserves  per  books  and  i)er  returns  were  the 
same  at  that  date),  the  depreciation  per  books,  and 
the  amounts  claimed  in  the  tax  returns  for  the  years 
1932-1935,  the  amounts  that  would  have  been  allow- 
able annually  during  those  years  on  the  basis  of 
spreading  their  remaining  cost  at  December  31, 
1931,  over  a  fourteen  year  period  (t;n  years  from 
December  31,  1935,  which  is  the  period  estimated  as 
the  remaining  life  of  these  assets  in  the  determina- 
tion of  the  depreciation  allowable  on  them  for  1936 
and  1937),  the  reserves  and  remaining  costs,  per 
books  and  per  returns,  at  December  31,  1935,  the 
depreciation  claimed  in  the  returns,  and  the  amount 
allowable  for  each  of  the  years  1936  and  1937  on 
the  basis  of  spreading  the  remaining  cost  per  books 
over  a  ten  year  period. 

One  sheet  of  these  schedules,  which  consist  of  104 
p^ges,  is  attached,  and  it  should  be  noted  that  the 
depreciation  allowable  annually  for  1932-1935,  on 
the  basis  now  used  for  the  years  1936  and  1937,  is 
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somewhat  less  than  was  written  off  on  the  books 
during  those  years,  and  that  the  remaining  cost  per 
books  at  December  31,  1935,  which  has  been  agreed 
upon  as  the  basis  for  subsequent  years,  is  corre- 
spondingly less,  than  would  be  shown  if  it  were 
computed  on  theh  basis  of  the  depreciation  allow- 
able for  1932-1935,  using  the  same  basis  as  now 
applied  to  1936  and  1937. 

A  summary  schedule  showing  the  total  cost,  ac- 
crued reserve  and  remaining  cost  at  December  31, 
1935,  and  the  amounts  of  depreciation  written  off 
on  the  books,  the  amounts  claimed  in  the  taxpayer's 
returns,  and  the  amounts  recommended  for  allow- 
ance, for  each  of  the  years  1936  and  1937  is  also 
attached. 

As  previously  stated,  the  amounts  of  depreciation 
considered  allowable  on  this  group  of  assets  for  the 
years  1936  and  1937  are  based  upon  an  estimated 
remaining  life  of  ten  years  from  December  31,  1935, 
for  all  additions  prior  to  that  date ;  that  basis  being 
applied  on  the  assumption  that  at  the  time  the  re- 
turns for  these  years  were  filed,  a  longer  life  than 
that  period  for  these  assets  was  not  justified.  It  is 
believed  however,  that  at  this  time  a  further  exten- 
sion of  the  serviceable  life  of  this  group  should  be 
made,  and  depreciation  for  the  years  1938,  1939  and 
1940  has  therefore  been  computed  on  all  additions 
prior  to  1936,  on  the  basis  of  spreading  their  re- 
maining cost  at  December  31,  1937,  as  adjusted  for 
the  years  1936  and  1937,  over  a  period  of  ten  yeai^s 
from  December  31,  1937,  and  a  rate  of  6%  On  all 
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subsequent  additions.  A  summary  schedule  showing 
the  effect  of  this  adjustment,  to  which  the  taxpayer 
has  agreed,  is  attached  hereto. 

Furniture 

The  facts  previously  outlined  regarding  Bank 
Fixtures  also  apply  to  this  group,  and  the  amounts 
of  depreciation  considered  allowable  for  the  years 
1936  and  1937,  and  for  the  years  1938,  1939  and 
1940  have  been  determined  on  the  same  basis  as  that 
described  for  that  group.  Summary  schedules  show- 
ing the  adjustments  recommended  for  the  years 
under  consideration  are  attached. 

Addressograph. 

Autos. 

Real  Estate  Subdivision  Improvements. 

Other  Real  Estate  Improvements. 

No  adjustments  have  been  made  in  the  deprecia- 
tion claimed  on  these  groups  and  the  allowance  of 
the  amomits  claimed  is  recommended.  (See  also 
discussion  under  ''Other  Real  Estate  Expense.) 

Restorations. 

A  number  of  expenditures,  similar  to  those  dis- 
cussed later  herein  under  ''Repairs''  and  "Mainte- 
nance— Bank  Premises"  which,  as  shown  by  the 
tax  payer's  records,  were  made  in  prior  years  and 
were  disallowed  as  repair  items  by  examining  offi- 


United  States  of  America  175 

cers  and  charged  to  capital  account,  are  shown 
in  the  taxpayer's  returns  as  now  being  written  off 
under  the  designation  ''Restorations.''  Many  of 
these  expenditures  were  for  only  small  amounts,  and 
are  being  written  off  over  rather  extended  periods, 
and  since  they  cannot  now  be  identified  with  the 
buildings  on  which  the  expenditures  were  made,  it 
is  recommended,  in  order  to  avoid  the  continuation 
of  schedules  for  these  small  amounts  for  different 
periods,  (some  of  the  periods  will  extend  fifteen 
or  twenty  years)  that  the  remaining  cost  of  this 
group,  at  December  31,  1935,  be  included  in  the 
schedule  of  repair  items  disallowed  during  the  years 
under  consideration,  and  be  written  off  over  the 
ensuing  ten  years  from  that  date. 

Depreciation  included  in  rent  paid  Merchants. 
National  Realty  Corporation. 

The  facts  previously  related  regarding  ''Bank 
premises  Owned,"  are  in  general  applicable  to  the 
buildings  in  this  group,  about  the  only  real  dis- 
tinction between  the  two  groups  being  that  the 
title  to  these  properties  has  for  one  reason  or  an- 
other been  placed  in  this  corporation,  the  capital 
stock  of  which  is  100%  owned  by  the  taxpayer. 

Practically  all  of  these  buildings  are  occupied 
by  the  taxpayer  for  banking  purposes,  and  the 
amount  of  rental  paid  the  subsidiary  corporation 
is  based  upon  the  cost  of  repairs  and  maintenance, 
including  the  depreciation  allowed  for  ineoiiie  tai: 
purposes.  '■    -'        ■  ' 
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The  returns  of  the  subsidiary  for  1936  and  1937 
are  closed,  and  the  period  within  whicli  additional 
tax  may  be  assessed  has  expired,  but  the  taxpayer 
has  agreed  that  an  adjustment  in  the  amounts  de- 
ducted in  its  returns  for  those  years,  under  '^Rents'' 
— Line  17,  should  be  made;  that  adjustment  to  be 
the  amount  of  the  excess  depreciation  claimed  on 
these  buildings  by  the  subsidiary  in  its  returns  for 
1936  and  1937,  and  that  action  is  being  recommended 
to  the  Staff  for  inclusion  in  the  final  determination 
of  the  tax  liability  in  this  case  for  those  years. 
(Title  to  the  Bank  Fixture,  Furniture,  and  Safe 
Deposit  Equii)ment  in  these  buildings  is  held  by 
the  taxpayer  and  these  three  groups  are  included 
in  the  attached  schedules  of  those  assets.) 

The  amounts  of  depreciation  allowable  on  each 
of  the  different  buildings  owned  by  this  subsidiaiy 
of  the  taxjjayer  have  been  determined  on  the  same 
basis  as  described  under  ''Bank  Premises  Owned," 
and  summary  schedules  showing  the  total  cost  and 
accrued  reserve,  the  amounts  of  depreciation  claimed 
for  each  of  the  year  1936-1940,  and  the  amounts 
recommended  for  allowance  are  attached  hereto. 

Repairs 

Maintenance — Bank  Premises. 

The  deductions  claimed  under  these  two  designa- 
tions, it  will  be  noted,  are  substantially  different  in 
different  years ;  that  difference  resulting  apparently, 
in  part  at  least,  from  the  classification  of  a  certain 
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class  of  expenditures  as  Repairs  in  some  years,  and 
as  Maintenance  in  other  years.  An  examination 
of  the  taxpayer's  records  has  disclosed  a  number 
of  expenditures,  of  substantial  amounts,  principally 
covering  alterations  for  tenants  occupying  office 
suites  under  leases  of  from  seven  to  ten  years,  in 
bank  buildings,  the  upper  floors  of  which  are  rented 
as  offices,  which  the  taxpayer  has  agreed  are  not 
properly  deductible  in  entirety  in  the  year  in  which 
the  expenditures  were  made. 

A  schedule  showing  the  totals  of  these  expendi- 
tures for  each  of  the  years  1936-1940  is  attached, 
and  it  is  I'ecommended  that  they  be  written  off 
over  a  ten  year  period  from  the  year  made,  as  shown 
in  that  schedule. 

Other  Real  Estate  Expense. 

The  properties  in  this  group,  (which  are  in  gen- 
eral the  same  as  those  on  which  depreciation  is 
claimed  under  *' Other  Real  Estate  Improvements") 
on  which  the  expenditures  designated  as  ^' Other 
Real  Estate  Expense"  were  made,  include  both 
farm  and  city  properties  on  which  the  taxpayer  had 
previously  made  loans,  and  to  which  it  has  taken 
title  through  foreclosure  proceedings,  generally  as 
result  of  the  non-payment  of  interest  on  the  loan. 

These  properties  are  stated  to  be  usually  bid  in 
at  the  amount  of  the  loan,  and  the  bid  in  price, 
allocated  between  land  and  the  depreciable  portion 
of  each  property  on  the  basis  of  their  value   as 
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appraised  by  appraisers  employed  by  the  taxpayer 
(or  one  of  its  subsidiaries)  is  set  up  as  the  cost 
of  the  property,  and  as  the  basis  for  depreciation. 

An  examination  of  the  taxpayer's  records  of  these 
transactions  has  shown  that  the  allocation  between 
land,  and  the  depreciable  portion  of  the  property, 
might  be  questioned  in  a  number  of  instances,  and 
also  that  the  remaining  lives  used  in  comi)uting 
the  amounts  of  depreciation  claimed,  are  shorter 
in  several  instances  than  appear  justified.  The 
taxpayer's  records  also  show,  however,  that  the 
majority  of  these  properties  are  sold  within  a  short 
time,  and  as  a  careful  record  is  kept  of  the  amount 
of  depreciation  written  off  on  each  individual  prop- 
erty, and  the  gain  or  loss  on  the  sale  computed 
accordingly,  any  adjustment  in  depreciation  which 
might  be  made,  either  as  result  of  a  change  in  the 
allocated  cost,  or  in  the  rate  of  depreciation,  would 
only  cause  a  corresponding  change  in  the  gain  or 
loss  at  the  time  of  the  sale  of  the  property. 

The  disallowance  of  any  of  the  expenditures 
charged  as  expense  on  these  properties,  and  tlie 
requirement  that  they  be  charged  to  capital  account, 
would  have  the  same  effect,  and  since  the  amount 
of  these  adjustments  would  in  any  event  be  com- 
paratively small,  and  any  accurate  determination 
of  the  adjustments  that  should  be  made  would  re- 
quire a  very  considerable  amount  of  time  and  labor, 
it  is  recommended  that  these  deductions  be  allowed 
as  claimed. 
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(Prior  to  June  30,  1938,  the  taxpayer 
followed  the  i3ractiee  of  transferring  to  a 
subsidiary  corporation,  immediately  after  fore- 
closure, the  title  to  all  of  the  properties  on 
which  loans  were  foreclosed.  Since  that  date, 
that  procedure  has  been  discontinued,  the  tax- 
payer retaining  title  until  the  properties  are 
sold,  and  this  change  in  procedure  is  the  cause 
of  the  increase  in  the  amount  of  depreciation 
claimed  by  the  taxpayer  on  this  group,  in  1930 
and  1940,  over  the  amounts  claimed  in  prior 
years.) 

Losses  on  sales  of  Real  Estate. 

Decidedly  the  larger  part  of  these  losses  are  on 
properties  acquired  by  the  taxpayer  through  fore- 
closure proceedings,  as  described  in  the  preceding 
paragraphs,  and  it  is  entirely  possible  that  at  least 
a  portion  of  the  loss  claimed  on  the  sale  of  some  of 
these  properties  should  have  been  taken  at  the  time 
of  the  foreclosure.  No  facts  have  been  ascertained 
during  the  investigation,  however,  which  indicate 
definitely  in  any  individual  instance  that  such  was 
the  case,  or  that  would  justify  the  disallowance  of 
the  loss  claimed,  and  the  allowance  of  these  losses 
as  claimed  is  recommended. 

/s/  JAMES  M.  CLACK, 

Engineer  Revenue  Agent. 
JMC:HGK 
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Bank  of  America  National  Trust  &  Savings 

Association 

Schedules. 

Depreciation  Adjustments. 

1.  Bank  Premises  Owned — Sheet  3. 
(^^Sample''  of  Detailed  Schedules  1936-1937.) 

2.  Bank  Premises  Owned — Summary  1936-1937. 

3.  Bank  Premises  Owned — Sheet  2. 

('' Sample"  of  Detailed  Schedules  1938-1940.) 

4.  Bank  Premises  Owned — Summary  1938-1940. 

5   Alterations    to    Leased    Premises — Summary 
1936-1937. 

6.  Alterations   to   Leased   Premises — Summary 
1938-1940. 

7.  Bank  Fixtures — Sheet  5. 

(^'Sample''  of  Detailed  Schedules  1936-1937.) 

8.  Bank  Fixtures— Summary  1936-1937. 

9.  Bank  Fixtures — Summary  1938-1940. 

10.  Furniture — Summary  1936-1937. 

11.  Furniture — Summary  1938-1940. 

12.  Expense    Items    Capitalized    (Restorations) 
Summary  1936-1940. 

13.  Adjustment    of    Losses    on    Sales    of    Bank 
Premises  1938-1940. 

14.  Summary  of  all  Adjustments — 1936-1940. 
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Bank  of  America  National  Trust  &  Savings 

Association 

Schedules. 

Depreciation  Adjustments. 

1.  Bank  Premises  Owned — Sheet  3. 
("Sample"  of  Detailed  Schedules  1936-1937.) 

2.  Bank  Premises  Owned — Summary  1936-1937. 

3.  Bank  Premises  Owned — Sheet  2. 
("Sample"  of  Detailed  Schedules  1938-1940.) 

4.  Bank  Premises  Owned — Summary  1938-1940. 

5    Alterations    to    Leased    Premises — Summary 
1936-1937. 

6.  Alterations   to   Leased   Premises — Sununary 
1938-1940. 

7.  Bank  Fixtures — Sheet  5. 

("Sample"  of  Detailed  Schedules  1936-1937.) 

8.  Bank  Fixtures — Summary  1936-1937. 

9.  Bank  Fixtures— Summary  1938-1940. 

10.  Furniture — Summary  1936-1937. 

11.  Furniture — Summary  1938-1940. 

12.  Expense    Items    Capitalized    (Restorations) 
Summary  1936-1940. 

13.  Adjustment    of    Losses    on    Sales    of    Bank 
Premises  1938-1940. 

14.  Summary  of  all  Adjustments — 1936-1940. 


o^" 


o^^ 


AH«ir«A 


COST  BOOO  inVMB 


u/3iyn 

U/Jl/35 


1(SL 


•n.oo.u(c)» 


fi!^ 


Talw  QfTT  Ifai,     lallAlM  •y—Ui  M 


12/31/35 
1W7 

U/3X/37 


^022x57(0) 


H^«?< 


H.OJL.fO 


124,474.15        3i.n2.at        37.351.f4 
Ta—  99mr  in7>     ImiUlM  W%M  in3. 


Ifl7 
12/31/31 
12/31/35 

lf34 
U/31/37 


L*AO.y5(0) 


U.234.7) 


192t 
12/31/31 
12/31/35 

lA/tl/»» 


1S.H4.01 


g  «4^ 


182 


United  States  of  America 


183 


BANK  OF  AMERICA 
NATIONAL  TRUST  &  SAVINGS  ASSOCIATION 

Bank  Premises  Owned 
Summary  of  Depreciation  Adjustments  1936-1937 

Cost  per  books  and  tax  return $21,349,375.99 

Resei-\'e  per  books  and  tax  return $  3,538,967.39 


1932 
1933 
1934 
1935 


Depreciation 
Depreciation 
Depreciation 
Depreciation 


Books 

357,841.88 
333,134.64 
299,581.18 
302,888.16 


Books 

12/31/35     Cost    $17,961,018.28 

12/31/35     Reserve    4,108,998.39 

1936  Cost  of  addi- 

tions    $     362,697.08 

1937  Cost  of  addi- 

tions    $     501,288.50 


Returns 

$  597,081.25 
572,013.16 
518,827.63 
512,699.24 

Returns 

$17,961,018.28 
4,915,543.47 


Allowable 

$  354,828.55 
354,828.55 
354,828.55 
354,828.55 

Adjusted 

$17,961,018.28 
4,343,767.48 


1936 


Depreciation 

On  12/31/35  Cost- 
On  1936  additions 


Allowable 

356,385.28 
9,787.95 


Total  $      537,628.13     $     366,173.23 


1937 


Depreciation 

On  12/31/35  Cost. 
On  1936  additions 
On  1937  additions 


345,148.69 

40,189.01 

7,628.80 


Total  $     583,183.26     $     392,966.50 

12/31/37     Cost  $18,271,460.17 

Adjusted   Reserve   on   proper- 
ties owned  at  that  date 4,946,238.92 

Note:  Loss  on  the  demolition  of  a  building  at  Riverside,  California,  in 
1937,  in  the  amount  of  $33,437.58  is  included  in  the  depreciation 
claimed  by  the  taxpayer  for  that  year  and  in  the  amount  shown  above 
as  allowable.  Although  the  building  was  acquired  only  about  a  year 
previously,  the  facts  ascertained  appear  to  show  definitely  that  there 
was  on  intention  at  that  time  of  demolishing  it,  and  that  its  demolition 
was  decided  upon  as  result  of  subsequent  changes  in  condition. 
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Bank  of  America 
National  Trust  &  Savings  Association 

Bank  Premises  Owned 

Summary  of  Depreciation  Adjustments 
1938-1939-1940 

12/31/37     Cost $18,271,460.17 

12/31/37     Adjusted  Reserve $  4,946,238.92 

Books 

1938  Additions  at  cost $469,733.38 

1939  Additions  at  cost 134,381.33 

1940  Additions  at  cost 99,885.34 

Depreciation  Allowable                          1938  „39  u^o 

On  12/31/37  Cost $363,839.88  $329,935.18  $     330,190.63 

On  1938  Additions 5,113.34  8,927.08  8,926.32 

On  1939  Additions 1,476.70  2,950.97 

On  1940  Additions 337.52 

Total    $368,953.22     $340,338.96     $      342,405.44 

Depreciation  claimed  on  returns    318,743.70      309,357.10  293,305.83 

Additional  depreciation  allow- 
able    $  50,209.52     $  30,981.86  $       49,099.61 

12/31/40     Cost   $16,960,311.23 

12/31/40    Reserve    5,408,603.99 
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Bank  of  America 
National  Trust  &  Savings  Association 

Bank  Premises  Owned 

Summary  of  Depreciation  Adjustments 
1938-1939-1940 

37     Cost $18,271,460.17 

37  Adjusted  Reserve $  4,946,238.92 

Books 

38  Additions  at  cost $469,733.38 

39  Additions  at  cost 134,381.33 

140     Additions  at  cost 99,885.34 

elation  Allowable  i338                  1939  ^^o 

n  12/31/37  Cost $363,839.88     $329,935.18  $     330,190.63 

n  1938  Additions 5,113.34          8,927.08  8,926.32 

n  1939  Additions 1,476.70  2,950.97 

•n  1940  Additions 337.52 

Total    $368,953.22     $340,338.96     $     342,405.44 

relation  claimed  on  returns    318,743.70      309,357.10  293,305.83 

aonal  depreciation  allow- 

e  $  50,209.52     $  30,981.86  $       49,099.61 

740     Cost   $16,960,311.23 

1/40     Reserve    5,408,603.99 
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41.61 


1,631.07 
2.8S 


629.03 
4.76 


2,493.48 

10.86 

.38 


12/31/37  70,028.02       205,725.42        43,791,07 

1940  U3.55 


12/31/37  l,500.;o         3,480.00         1,420.22 

1939  8.29 


12/31/37  2,938.11  ?, 500.0(1  255. 00 

1938  92.25 


24 

4,134.51 

*. 

-^4.51 

4.134.51 
l.U 

2i* 

78.30 

78.30 
.09 

78.30 
.19 

J< 

255.00 
1.39 

55.00 
2.77 

255.00 
2.77 

la/ji/^  total  M«%  «•  4at« 

L«««  r— rr>  f»r  books 

1936-1937  I^«i     D«prMia«l<m  -  1936-1937 

1936  Aadiu«M  -  1936 

1957  Addltlona  -  1937 

1957  AdJuatMBt  prior  yMO- 

19^  MdltiCM 

1^36  L««st     D«inn*oi*tiott 

1939  AAditieai 

1999  L*«ti   DaDr««iatiaa 


I  «r  Mkm*m  mumO.  *mtk  m*  aanaM  tmmitMm 


onOx* 


IML 


-^m. 


"MBsia. 


in*  •  inr  ^ 


(W 


:ffii 


cif  4        *U«wM< 


IfM 
1V»/JI 

IWT 


•  T5,ooe.ee 


I  l.fB.U  .  IhS ) 

U,4n.U  •  Ilia  11      ) 
T.90A.U  -  *U— »ML«  ) 


•UO.We.U    iKUtU?.)]    »U«,40T.ai    UM.UT.P    •  Ti.JM.W    •  M.)».M    «  1i,i5».n    i»  TMn 

]0.ee  4K 
miil    f* 


vi/ix/yi     tua.ou.T)  tui.ir7.U  •i55.A«a.M  tuf,7n.u     Mo.ut.it     lM.su.is     ««s,aM.i9 

SM  Jm*  'Wa  OfflM 


»  7.*M.af 


IU.in.i«      I  T.i45.9« 


*U,)*3.)I      •  T.M*.n 


1«« 

WSl/U 

ia/Jl/35 

IWT 

U/31/y7 


«CT.tW.TT 

««3.iU.4«        )t.)20.55 
i3.M}.7) 


U.OU.n        Si.JM.f) 


ai.U3.93 


(        i,t97.1i  •  atmnM      ) 
{        ».733.15  -  AU— «>1«  ) 


U,A53.1f        ai.U).n    M  r>«n        i.WT.li  3,tU.iO  l.US.Sl  ).09).U  a.iU^iD 


1921 
1*13 

W31/31 

xa/n/35 
iwr 

ia/Ji/37 

1922 
19a9-3l»-3l 

ij/ii/n 

ia/3X/3J 
19T7 


43,130.3*        Si.U3.))        il.iOO.OO        ai.S53«37  9.3M.U        12,0*3.73 


» i.*a.<7 

i^'SolS  u.t3^.a  i.»>^.u 

16.U6.S7  lS.U3.i7  16.U6.87  lJ.U3.i7  1,303.40 

aw. 40        

»1*,73».27  «15,4J8.90  n*,735.27  »1>.U1.77  I  1.276.37 


4,997.1*  a,*U.40  1.145.32 


5.093.10 


a, 650.9* 


(-7— nj3rn555r 

(  476.17  •  RMOB*      I 

(  136.25  -  AUoiaM*  ) 


1,303.40    10  y»TB 
** 


I  3.4*1.00 

it.«ao.n 

2a,T77.a« 

32.20 


'  7.624.59 
12,175.34 


«».59a.04 

U,475.36         12,175.34         10,601.94 


^' 


((   ii..Ht.»  - 1»>»^* — ) 

(         l,*a2.)3  •  tuturu       ) 
(       1.113.71     -  .OlOBbl*  ) 


10,601.94     *0  jwu* 
6* 


12/31/37         *22,t09.a       JU,4flO.J6       tl8, 172.30       *11, 296.83       .-  a,:tz9.i2       t  i,6*7.U 

(A)     n*  nnalBlac  Ufa  fr«B  CMMb«r  31.   1935,  of  *11  (ddltlou  prior  to  that  data, 
la  aatlMta*  at  10  yvara,  miS  a  rata  or  6<  la  apnllaA  to  tha  aoat  of  all  mi—- 
Quaat  a4aitt0Ba,  larraalatlaa  baiac  aoacntat  for  ons-half  rear  oa  all  aumnt 
addltloba. 


i  8,J12.66 
(B) 


I  1,2*7,39 


1,060.20 

i  1,060. 2b 


1,060.20 


«  1,82X.76       t  1,061.17 


Tha  ajuuata  8ha«n  ii  tUa  oolium  la  braakata  an  tha  aaoaaea  of  lapraalatloB 
arlttan  off  ajmuaiu  en  tha  hooka  dunac  tha  raara  1932-1935.  tha  aaaaata 
alaUad  la  tha  tu  raturua  for  thoaa  ro*ra,  asd  tha  aaouau  that  ^m14  ba 
allo>abla  anauallj  for  thou  /sara  oa  tha  baala  or  apraorllsg   thalr  raaalulBf 
aoat  at    -aaaaibar  31,   1931,  orar  U  yaara   (10  yaara  rro«  ixaaaew  31,   1935). 
Tha  aaoonta  ahon,  sat  la  braokata,  tn  tha  aasuata  or  dapraalntlao  that  «ould 
ha  alloaabla  animaiU  f  WJ*  •*>   1'37  «•  ta«  b.ala  of   apraadlat   tha  rMalnlai 
eeat  par  rataraa,  at  3aaa«bar  31.  1935,  tmr  10  jaara. 


* 


WJ4-195T 


f  ti 


li.l9i.»5af 

li«tQiuaia.5i 

i».99t.l57^7    It 

t,70ti.7».50 

I.495*i<C907 

i,7aai,oi7.49 


UlUOp 


1 


•••* 


}SSL 


Ur— UtUa  191T 


WS^M 


T.MM«4I   nJWMtf**!    ^I«I«4M^     9.1TMM« 


l«»»m« 


DvPtmUMm 


IJO».87U.n 
U.MI.A 


u.tTit.a 


f^s.StS-aa  Iggjgjo   isii«^7.9?   tfriMi^M  «itfe.ioo.76  tsiig.W-?? 
|Mt.ihl.O>  <tol>.95l.«9 


W9.1U5M 


U.27U^ 


♦»•*>•* 


■i>iMl«MM  illiMt  at  HI  •■  MfiirttUB  Mr  fin*  rw- 


i 


I 


'.TS9^ 


I>Ma  itmitn  $»r  booki 

1956-1957    !.••••     D*prMla*taa  -  1956-1957 

1936  AMlttos  -  195* 

1957  AUltloaa  •  1937 

1957  MjuatHBt  prior  /Mr 


li-  -1 

i95i 


A4«t«l«M 


I.M«i     o«pnal»tliB 


1^/31/31)       b&luiM 
1959  AMltioM 


Lmii    OaprMlktloa 
Adj. 


|lt05.1i92.$O 
lt5.399U>7 


aalono* 
MdlUou 


12/51/59 
19M> 

I9I4O  L«i«i     MprMlittea 

U/M/UO        BU*BM 

lV;iAO       Lain   AdJ    itad  LMprcelatlen  H«a*r 

TeUl  dapTMistlan  alloMbl* 
I>«pr««lKtlon  p«r  ratunis 
&xo«ailT«  D*pr««l*tlon  ol&lB«d  o 


t7.1t60.5«9.^ 

U.ja.ua.'ji 

•5.998.71(9.06 

ao;.99i.o6 

l>.S9U.75S.0O 

180.052 .29 

3lie.liS6.99 

to.399J>7 

».07O.«76.75 
»5.6n.50 

t5.<e6.55li.>5 
it5e.565.7i» 

♦5.193.T90.51 

•5.it61t.l!li>S5 

l«U8,d91.97 
t5.013.S6e.86 

li42.25a.7U 

15.157.501.60 

)<95.5lg.52 

12.662. 1S9.08 


ta,6ai.i89.oB 


UjifUt         ia/ji/)7       atto 


»7.U0,369.65 
It.561.6BO.57 

I5.09e.7i19.06 
<19.7U5.et 

•tJi79.0O5.2U 
188,052.29 
9li2.US6.99 


•5.209.382.52 


I5.765.200.OB 
270,56U.52 


•U.055.56U.5U 
lU2.g58.7U 


i>3e 


J2S. 


JSI&. 


i<* 

•  16.9S2.91       m 
16.27U.6l       tH 


<  ;3. 197.52 


(■b7.900.58     •tU7.900.5t  •0t7.9OO.5I  •71>3.7ao.9« 

U.tei.9U         U.t81.9U  U.tB1.9U  90.7M.73 

)>.SU9.S2          58.9U9.22  32.9fa9.t2  115.982.17 

16.670.52         55.5Uo.6S  55.5Uo.65  K.iSlM 

B.II0.95  16.ttl.86  aU.552.79 


U. 867.16 


U.267.16 


l50a.J4Ol.8O      »J55.18J.06      »5U5.561.15  ♦l.Tgo.3U;.55 
U?g.565.7U        i405.U9g.50        U95.512.52 

Iieu.i6i .9U     t  70.5 


yi  Allovad  on  additions  aoqulr*d  ^rln(  tiio  /oar. 


■MB  or  tMUUk  1.  t.  *  1.  k. 

nu>i*w« 
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Vt/M/yi      I«*  vmlM  rw  took* 
19J4-WJ7    L< 


1957 

AMl%t«a 

1^1/57 

%tXtm» 

19)S 

k/UlMlmm 

i9je 

LM«    DafTMUtlm 

19J9 

1959 

UM-4*rrMUU« 

I«/5l/» 

iKlMW 

lAO 

t4tfl«laaa 

iViVl 

•Ol.()06.9k 


tM<  A4]u*«M  «*prMl**l«B  iwcn* 


(n«l—i  M  kMka  >^  fvtana 
i»m«lT«  «*prMl*tl«  »lil—i  ta  ■•*»■■ 
•     «M  «»prMUtlM  ••k*«ia*  r*r  19)6  u4  1^7 


I>.«ki 

A4J»M 

*li.J9«.l57.87 

iit.l9«.lJT.IT 

•.TOlhTJt.^ 

»|7*,7Ji.?» 

*1.<9)J«.)7 

«l.<n.U».57 

la7.974.A 

na.Mi.at 

•l.t79UAS^) 

•i.Mit.7l«.a» 

iu,tMJa 

>M.aMJa 

Ui5.0O(i.U) 
J|».».9l.) 

Ut5.0M.M 

•1.9Tt.91t.0b 

(I.n7.9b».5« 

Mt.610.81. 

■<•»*»<>•««» 

|t.«a.99«.se 

IC.MO.StOJlS 

«r7,?a»,«j 

t09.«»1.91 

«t.tt).90t.U 

*1.9a8.;71^ 

|t.J»0.1.JI.Jl 

»e,««2.^ 

a«,«».?7 

♦t.BOl. 195.85 

♦1.910.  ^5." 

K.Tov.OTM* 
tt3.«t9.07 

•1.910.995.1* 

S(.?S>>ifl2£ 

i 
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•  If.^.TS*     41     '    l).a9l.9B  l).l>9t.9»  13.09t.fO  Ji.9U.U 

l).)J0.n*    4K           M,7ao.09  M.7M.09  (6.700.09  9»40O.1« 

«^        7.a7a.)i  1$.75«.49  15.TM.49  l».l91.tt 


«.l««.7«        U.9».91        W.W.IT 


I  5t.9»B.7* 


«.}9i.«  «.S5S.M 


tU).>U>.90      «19T.51t.99      |tU.17$U«      f«g.<«».gT 
«g7.5««.^       »91J<9».76       gO.«».*T 
j|ldU457.75      «  9i4.173-T7      f  ao.OC J? 


MSLSL 


y^ 


Saf •  Bapwii  Sqvl^Mat 
■Mk  rixtaTM 


>ipiir  CaflUll— <l  1934  -  1997  •on  >Tior  I««r« 
1M«1  DtyrtlLtXUm 


0>Hf— 1>%i—  iMlHtod  la 
I 

(Paid  lJJHr«lA«U  ■tttioMl  teftUj  Corp.  -  ao* 

^^  ■•tttiJV  Mfii*lls«4  (a) 


Xllfl^kte 
3*6,173.23 


77,670.01 

S2,at3.35 

71,255.06 

71,255.06 

542,457.93 

315,515.68 

302,566.15 

175,6l«t.79 

6,704.U 

6,704.11 

•,439.33 

•A39.33 

«tio«    2..«0.95 

kMi»n 

JiiS8iiM2sli^ 

254.506.72 

196,6U.06 

la  ahmm) 

34,146.57 

• 

aiaall 

171» 

9»\ 


226,1 

I26,i 


57^ 


637,8 


suu^AM  :/  A^jujTicyrs  I93i^rr 
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BANK  0?  AMaiaCl  N;^T10NjtL  TRUST  k  SATnOS  ASaoaATK/N 

oipRECiATiDii  Aojvninr 


riXTUKKS 

Ms 
12/31/3J 

12/31/36 

Coot 

L«M  Buorr* 

AddlUona 

;  '.dltlons 

Aldltlona 

Additions 

TOTAl  DSPHBCIATIOI 

icT.u.  asr.iscrvTiQii 

Cosl 

•7,^60,369.63 

5.170. V.8.1^ 
»2.289.821.31 

Ml 

lOX 
6S 

69( 

a 

6)i 
6« 

1936 

t22a,982.13 
5,6W.97 

234,623.10 
542,457.93 

1937 

$228,932.13 
11,281.94 

12/31/37 
12/31/38 

i2.477,853lS 

■     W.^.W 

»3,Oao,3U).}9 

555.677,yj 

16,274.61 

12/31/39 
1^31/40 

»3,576,018.09 

»3,ai,6,3ia.u 

l42.238.7t 
»3,988,621.15 

AliOtABLE 

CL,JilLD 

256,538.68 

542,383.35 

Tot*l 


Wwtl 


Ms 


t457,964.26    »1, 831,857.0}       10* 


DEPRiJCIATIOI  DIS;aUl'..ED 

DBFIlt.CIATI01l 

0ISAU.O\.SD  PKR  IMGliratR 

ADJtBTKElff 

fWailTUR^ 

12/31/35 
12/31/36 

Cost 

L«8»  B«a«rvtt 

N*t 

Addition* 

AddiUooa 

A<'..'litions 
Additions 
Additions 

44,398,157.87 

3.280.606.66 

*1,117,551.21 

218.2oa.ia 

12/31/37 
12/31/38 
12/31/39 

lV31/4t 

♦1,335,759.62 
,    ViJ.9V?.i6 

»l,7ac,7:9.98 
262.610.84 

♦2,043.370.82 
?09,B9J„?1 

52,253,202.73 
218.tt22.57 

307,C34.83  285,dW..67 
226,942.05  20J.,951.89 
80,892.78  80,892.78 


111,755.12 
6,546.25 


S2,miS8J.30 

TCT"::  DWRsci.'Tloir  aixl;  ;.k._ 

TCT.M  Da=Sii-Cl'T10N  CUJllUD 
DBPRBCI.TIOK  DtJ/llL'.  SO 
DKrRECI,'IIl.N  LISAIU.-  O  Til!  JClSia! 

ADJUsnrjR 


118,301.37 
302,566.15 
1&., 264.78 
1-6,677.36 
57,587.42 


W.HIBIT     S-2 


111,755.12 
13.092.50 


13,350.01 


138,197.63 
342,  16.03 
203,ai3.M 
U6,230.98 
57,587.42 


894,040. 


1938 


♦183,185.71 
11,281.94 


32,549.22 

16,670.33 


1939 

♦183,185.71 
11,2S1.94 

32,549.22 

33,340.65 
8,110.93 


1940 


♦183,185.71     ♦1,007,521.39 
11,281.94  50,768.73 


32,549.22 
33,340.65 
16,221.86 
i.,i67.16- 


113,922.27 
83,35i.O 
24,332.79 
J., 267. 16 


243,687.23  268,i.68.45  280,846.5*  l,2a4,ll>3.97 

432,563.74  403,492.50  495,312.52  2,a6,210.04 

188,876.54  135,024.05  214,465.98  1,132,046.07 

124,161.94  70,309.44  149,751.37  776,116.69 

64,714. 6J  64,714.61  64,714.61  355,929.38 


1 

97        10* 

89,404.10 

13,092.;> 

89,404.10 

13,09.;. >o 

89,404.10 
ij,U92.50 

491,722.54 
53,910.25 

26,700. C 2 

26,700.02 

26,700.02 

93,450.07 

JiZH 

_      7,878.;3 

15,756.65 

15,756.65 

39,391.63 

■  ■ 

\ 

b.Zib.lb 

12,593.51 

18,890.27 

%       ■ 

T 

6,558.68 

6,558.68 

137,074.95 

151,250.03 

164,105.46 

701;, 929. 44 

227,582.03 

291,493.76 

290,200.67 

1,453.359.24 

90,507.08 

140,243.73 

126,095.21 

744,9:^.80 

U,437.','3 

94,173.77 

80,025.25 

491,5-5.09 

46, 069. "5 

46,069.96 

46,069.96 

253,384.71 
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Appraisal  Unit 

Enoineeiino-  and  Valuation  Group 

San  Francisco  Division 

Supplemental  Depreciation  Report 

Bank  of  America  National   Trust  &  Savings 

Association 

San  Francisco,  California 
Years  1938,  1939  and  1940 

San  Francisco,  California 
February  9,  1942. 

Internal  Revenue  Agent  in  Charge 
San  Francisco,  California 

In  a  report  submitted  by  the  undersigned  engineer 
under  date  of  November  14,  1941,  covering  the  1938, 
1939  and  1940  returns  of  the  above-named  corpora- 
tion, recommendation  was  made  that  (1)  deprecia- 
tion totalling  $571,775.99  on  Bank  Premises,  $808,- 
927.75  on  Bank  Fixtures,  and  $578,874.16  on  Bank 
Furniture,  which  was  claimed  in  the  taxpayer's  re- 
turns for  the  years  1932-1935,  inclusive,  in  excess  of 
the  amounts  properly  allowable  for  those  yeai's  (the 
years  named  were  all  loss  years  and  were  not  exam- 
ined, and  are  now  closed)  be  considered  as  not 
having  been  "allowed  or  allowable,"  (2)  that  the 
remaining  cost,  at  December  31,  1937,  of  each  of 
these  groups,  be  placed  at  the  difference  between 
the  net  cost  of  each  group  at  December  31,  1931,  as 
shown  by  the  taxpayer's  books  and  income  tax  re- 
turns, and  the  amounts  of  depreciation  properly 
allowable  for  the  years  1932-1937,  inclusive,  disre- 
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^ardiiii;-  the  excessive  ainomits  claimed  in  tlie  1932- 
1935  returns,  and  (3)  that  depreciation  be  allowed 
for  1938  and  subsequent  years  in  the  amounts  neces- 
sary to  recover  the  remaining  cost  of  each  group,  as 
thus  determined,  durin<]j  the  estimated  rcmainins^ 
serviceable  lives  of  the  items  in  that  group. 

The  recommendations  described  as  having  been 
made  in  the  report  referred  to  were  based  upon  the 
belief  at  that  time  that  the  facts  and  principles  in- 
volved in  this  case  were  sufficiently  similar  to  the 
facts  and  j)rinciples  in  the  case  of  the  Pittsburgh 
Brewing  Company  to  justify  following  the  action 
talvcn  in  that  case  bj^  the  United  States  Supreme 
Court.  The  conclusion  now  has  l)een  reached,  how- 
ever, that  although  the  facts  in  this  case  are  in  some 
revSj)ects  similar  to  those  in  the  Pittsburgh  T>rewing 
Company  case,  they  are  in  other  respects  substan- 
tially different,  and  therefore  the  opinion  of  the 
Court  regarding  the  principle  involved,  as  expressed 
in  the  decision  in  that  case,  does  not  necessaril}' 
apply  to  the  facts  and  principles  involved  in  the 
case  of  this  taxpayer;  and  it  is  now  believed  that 
the  recommendations  previously  made  were  not  jus- 
tified by  the  facts  in  the  case,  and  are  not  in  accord- 
ance with  the  action  taken  in  other  cases  by  this 
oflfice  and  the  Bureau. 

It  is  therefore  recommended  that  in  so  far  as  the 
three  groups  of  assets  named  are  concerned,  the 
recommendation  in  the  previous  report  be  disre- 
garded, and  that  depreciation  be  allowed  for  the 
years  now  under  consideration,  on  Bank  Fixtures 
and  Bank  Furniture,  on  the  basis  of  spreading  the 
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remaining  cost  of  each  gi'oiip,  at  December  31,  1937, 
as  shown  by  the  taxpayer's  income  tax  returns,  over 
a  period  of  ten  ^^ears  from  that  date,  and  that  a 
rate  of  ()%  be  allowed  on  the  cost  of  additions,  sub- 
sequent to  December  31,  1937,  to  each  of  these  ac- 
counts, as  recommended  in  the  previous  report.  It 
is  further  recommended  that  the  amount  of  depre- 
ciation allowed  for  these  years  on  Bank  Premises 
be  limited  to  the  amomits  written  off  on  the  taxpay- 
er's books.  (The  depreciation  written  off  on  the 
books,  on  Bank  Premises,  is  apparently  somewhat 
less  than  the  amount  to  which  the  taxpayer  is  enti- 
tled on  the  basis  now  recommended,  but  as  the  cor- 
rectness of  tlie  cost  of  a  number  of  these  buildings 
is  doubtful,  and  a  determination  of  the  amount  of 
depreciation  actually  allowable  on  each  individual 
])uilding  would  require  a  very  substantial  amount  of 
time  and  labor,  and  since  the  taxpayer  has  stated 
that  an  appeal  will  be  taken  from  the  action  now 
recommended,  it  does  not  appear  that  such  a  deter- 
mination is  necessary  or  advisable  at  this  time.) 

Schedules  showing  the  affect  of  the  adjustments 
now  recommended  are  attached  hereto. 

/s/  JAMES  M.  CLACK, 

Engineer  Revenue  Agent, 
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aT    li«irii1    1      I  |i  iiMitl/   ■■   «^    traiail   ma«   tha   hmM   ka4    •UlBa4 

y  itii    *avraala«iM    la   «»«    r*««a    IIU.    IM*.    1  «•«   m4    1»U.      tkl  •   ^a*te« 
f i»»a    la  k«la4    n.a4    w    *^fa  aB4  aaf-paa«   «ka    iayf iitatlf    ii >n m ra  %aftflB 
as  *•  m^X^MttX    rv^M  a^  *a  kata«  »•  act^aaa   f«*w  lata   Mur*  «t«i 
•■    kaafta  8*4   raaar •§   af  «^    tai*. 
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rULnUttilCk  COBPOKATIOI 
And  Afflllatat 
Sas  Kraooiioo,  CklLfornl* 


IMt 

CoaJOlldat«d  lat 

Inooae 

Oricinal 

lMmot94 

Return 

latum 

triMi—rloa  Corporctioa 

1.24S.l«2.2a 

■a  Clkaa«« 

Aatrlaa  iBTastsrat  Co. 

■OM 

iMrle*  and  Saoorlty  In*.   Corp. 

Ttl.81 

laarloaa  Brokarac*  lao. 

T10.84 

lankaaarloa  Coapaoy 

is.tig.u 

laiU  of  Aa«rioa 

19T. 183.03 

Bau  of  lurloa  I.T.   *  S.k. 

12, 047, 1ST. 29 

11, 334).  4^8.  67 

laaoaaerloa  l(ric.  Cradit 

SO.IM.Tt 

■•  Ohaas* 

laokltaly  Hortgaca  Co. 

lTt;4M.«9 

California  L&naa,    ino. 

1.49a,b6»,01 

CaIlfort;la  Joint  Stook  Lane  Bank 

Z76,ba0.o6 

Capital   Coapany 

4^6,6.3.  ST 

PlaoarTllla  Maf  1  Bank 

aS.liO.M 

Tallajo  CoH'l  Mat.   Bank 

•.»,i9«.4g 

Plrtt  lat.  Bank  Orasa  Tallay 

J&,4iO.E>2 

latar-Cootlnontal  Corp. 

2,1T2,4TS.1S 

Ikrohanta  kat'l  Realty  Corp. 

346,203.68 

Traa<aB«rloa  Sarrioo  CoTf. 

ll,a,o.;.c 

Oakland  Bank 

2,10«.74 

Oecldantal   InToataant  Co. 

aoM 

Ooaldantal  Corporation 

BMM 

JokB  B.   Shaa  Co. 

aooa 

Trantaaorloa  Bank  UoldiB( 

6,732,467.41 

TraniaMtrloa  Oanaral  Uoldlng 

1,646,677.60 

Tranaaaarloaintarnatiooal  Corp. 

7a9, 774.24 

Traniaaarloa  Mortfaga  Boldiag 

as.doe.OT 

C«>tt  Sarrioo  Co. 

9,564.06 

laalty  doldinc  Co.   af  km. 

1,761. Co 

TrantaB.rloa  Pnb.    Utilltiaa 

J,lb6.26 

ririt  lat'l  Corp.   af  Portland 

16,TU.M 

Coast  Corpany 

7,024,764.82 

Corporation  of  Aaarloa 

S6,SS2.61 

Geo.   B.   Bataa  Co. 

22.636.66 

lank  of  Eaat  Portland 

1<',66&.10 

California  itert(a,;a  Ina.  Co. 

36,098.24 

loutk  baat  Portlanc  Bank 

3,2/J.T3 

Lin  Stock  State  Bank 

169.  or 

Aiiooiatad  AJMrioan  Liatrlbutor* 

410,b62.l3 

Ontario  Bond  and  Mortgage  Co. 

1.TT8.14 

Total 

29,469, IbT.li; 

2a.T6U,34a.«0 

leparata  retuma  for  aaoh  of   the  above  oorroration  ware  attaehod  aad  aada 
part  of  the  original  retarn  a>   filed. 
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wf«»*iCA  CQMoMTioi  ■  tmaa  eoMOLtMin  nraoi    iMi 


•tAI 


Tkl*  mmt»i  rmMtnt  !•  kalar  t\l»4  x»  •ornmt  Km  «f  r»»l»i— 
•  lftlB*4  ea  furaltitr*  m4  ristar**,   taU   rrwtXft,  and  atbar 
••••^   iiBii  toy  iMk  •/  iaTl—  I.  t.  *  t.   t.    IB  «»«ar«lBim«  «ka  ■•«  t»- 
•••  ar  laM   •/  Ml4  talA   iaal>i4B4  In  tklt  MnMU4a««4   i««un. 

TV*  4*prMlB«iMi  <>»<M»^d  far  Mtl4  teak  VM  ar riai ma  •■4  ■•« 
ta  aaaarUan  vlth  Ita  kaaka  mi  raaar^.      la  IVM   W«a  taak  ad>»W4  tt« 
4apra«l*Uaa  tobadulaa  *a  r«naa%  %lia  rviulta  af  a  aaraay  af  Ita  «afr*alakl« 
a««««a  Bad«   W  datamlaa  aa  m*<iT%%»  Wali  far  «avi<aalatlaa.      *111mu^   Um 
atiJvi^MBt  aaa   ^vaa  affaat  aa  ita  booka  4m  al4  <f  raalatl  ■■  aahaAtlaa 
vara  utad  ••  a  baala  far  aaRMitlar  tha  Aavraalrtlon  «a*M'%«4   ta  tka  artr**^ 
«•■  rvtora  far  tkia  yaar  paadlar  a  rairlaa  ky  »a  Caalaalaaar  af  latanaal 
Mraaua  aa4  a  aa^aally  attltfMtiry  rrrltloa  af  t>a  *apraala«ta«   far   laraaa* 
tax  purraaat.     Thia   rav' al><a  «a«  aaia  aad  ■ataally  aa«lafaatof7  a«ha4ulaa 
•ara  yravarad  kr  tiM   Bask  antf  tsa  efftaa  af  tha   lataraal    Karaava  Armr*   la 
eikarta  •«  Su  rraoalaaa  but  thaat   acSa«ula«  wmr*  rajaat«d  by  tha  Caaalaalaaaf 
af  labaraal   Raramta  pranaahly  .tn  tha   rrawaaa  that  tlia   tank  kad  alalBa4 
p>aatar  darraaiatlaa  ia  tka  yaara  \*U ,   ItU.   1M4  aad  IISB.     TVla  aBaa4«4 
ra^ra  ia  baiac  tll»4  f  akaaca  aad  —rr—\  «i«  tefraalatlaa  ia^aatlaa   tibia 
aa  tha  art  daal   ratdra  nd  t«  trlar  tKa  artglaal   ratura  Vata  a»aar4  with 
id  raaarO  af  Ika  Iwk. 
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nuuuttuok  eau-WAnaa 


IMS 

Caaa*lldat«4  Bat    I  aaai 

■• 

~  Orlttaal 

AMadod 

••tura 

tat urn 

■*iB*rl*«  0«rp«r»tlaa 

•«.»•«.  09 

rlM  mU  tMivltir  IM.  Gary. 

14.141.79 

" 

trlaaa  Brokarac*  ln«. 

•.1A«.*0 

• 

•7,at>.Ta 

• 

ik  of  &a«rle* 

1 

.U9.9b«.6« 

■ 

Ik  tt  AMrloa  I.T.   *  B.A. 

10,U7.4M.T9 

10,201, lfi4. 32 

lku*iiM  Afrio.  Cra4t«  Aauu 

U.M9.M 

lo  Chaasa 

Iforuia  Uads,    la*. 

•U.UT.49 

Llforolk  Jo^t  atook  UiU  Ik. 

aa.0M.44 

It&l  Canp«ay 

a«4.4oa.44 

••mil*  Itafl  tknk 

10,487.41 

l«jo  Coa'l  MAfl  tuJc 

19.706.47 

•t  JUt'l  BKBk  oraai  Vkllajr 

o.U>l.li» 

•r-C»atla«it»I  Corp. 

S 

,77a.4M.Bl 

•Laata  ■»«' 1  RMlty  0<irp. 

872.106.14 

•(•••rlaa  ■•rTlaa  Corp. 

l.»4a.»4 

044.91 

lidaatal  Iwraalaaat  Oo. 

■oaa 

leoDtaa  CarpoTKtloa 

■aa* 

IB  1.    SIM*   Co. 

■OM 

latnaarlak  lank  Beldlac  Co. 

so.iaa.ta 

laiMMrlo*  Ua.     Ualila^  Co. 

a08.o7S.40 

lat  borrloo  Co. 

2S.a97.7« 

•  i  U«fl  Corp.  of  Ptrtlaad 

I6,a96.aa 

i»\  Coilr«|)r 

1 

760,126.10 

poratiMi  of  Aaorioa 

MU.ttU.'.l 

».  M.   batai   Co. 

n.M^.ii 

Ik  of  Bad  Pertlaad 

84,^4a.2d 

Itk  But  fartlaatl  Baak 

ass. 04 

m  Stook  Staxa  taiJi 

1.476. i>4 

•alatwl  l^ariaaa  Dlat. 

2,617.60 

Wkw  buk 

l'.i(.V.i>» 

Total 

19 

677,679.64 

lo.vbl,  407.07 

parata  Raturaa  far  a>eb  of  tha  abor*  oorporatloni  war*  attaehad  ajid 
to  part  <*r  to*  •rl4iaal  ratum  aa  fllad. 
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1 


mmmmmmmamfs*^- 


y 


BANEOP 

AMERICA  N 

T. 

*  S.A. 

14.3 1 

of  Dividends 

19^ 

Schodule 

_R 

A  ■  o  n  n  t 


ConpanT  and  addreaa 


I4ne   12-a     Llna   ia< 


1, 

U, 
5> 
1, 


Fedwal  ReserTo   Bank,   San  Franclseo 
Flrat  latlonal   Bank,    Portland 
Flrat  latltmal  Corp.    of  Portland,   S.P. 
Flrenan'a   Fund,    San  ?ranclsco 
Rational  City  Bank,    lev  York 
Medico  Dental  Bldg. ,   San   Franclseo 
Bank  of   International  Settlement,  Switzerland 
Borthem  Warehouse   Co.,    Chlco 
Central   Inp.    of  San  Jose,    San  Jose 
Lodl   InTestment   Co.,    Lodl 
Morterey  County  Savings   Bank,   Sallraa 
Merchnnts  Exchange   Ire,   San  Francisco 
Salinas  National  Bank,    Salinas 
Flltrol  Co.    of   Oallfomla,   Los   Angeles 
Transamerlca  Corporation,   San  Francisco 
~  Byron  JackaoB  Co.,   San  Francisco 
Borden  Co.,   lew  Tork 

Honolulu   Oil   Corp.,   Ltd.,   San  Francisco 
Wllaon   &  Co. ,   Mew  Tork 

Merchants  National  Realty  Corp.,    San  Franclseo 
California  Wine   Association,   San  Francisco 
Olympian  Dredging  Co.,   San  Francisco 

Total 


6, 


171.05 
256.00 
100.00 
100.00 

500.00 
50.00 

55.52 

550.00 
U16.00 

2.00 
60.00 
15.00 

990. 1*5 
526.57 

515.00 
21.60 
15.00 


5,655.Uo 


^- 
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2S0 


JXnA   of  proprtj 

ak   pr«mls«« 

nk   pr*Bls«t    l«a««d 

T»  dapotlt  Tsnlta 

ztur«f 

rnltur* 

•  tOTBtlOn* 

*.o  t<fulpa«ot 
drtito^apb 

oroT«a«nti   O.R.I. t 
0«klan<l    luCxll  Tie  Ions 
Lot   Initial    •>it>dlvlil( 
C«llf.    lAsda   Ac«no7 
Casltal   CoB^any  A^ancj 

Total 


Coat 


Dapraelatlon       D«pra«tatl0B  B«lano« 

•llovad                 allsaaola  laft      to 

prlar     ja^ra tfcla  raar       Japraelaf 


^  -  ^  p  » - 

li'  '^f} 

:fj 


t5J,o«9.15t>. 
i,6)7,6l<), 

7.72J,M7U. 

55.555. 
22,?92. 


!*9'l  U,527,55<>.7«  t     51B,B^.6J  |2b,ci. 2. 771.06 
—  TOO, 606. 17  90,cb6.lii  ''    -—  " 


.77 

.l»8  6lb, 119.96 

55'  k,k77,551.'»9 

.52''  2,B7U,i5fi.29 

.05  27,?9S00 

,61  U0,0i;.01 

.19  12,000.00 

506-50 


oU6.127.k6 

6li,151.94»      2,SfJ*,5Ub.5e 

55J.757.I>2       2.6^2,pbp.6L 

2,7tl.69  55,72^.51 


.61  &0.6t)B 

152,290,655.22  I15.?55,*'75 
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!  1  I 

,^/ti,6?o,H:6.?3  t57.5^i.'^55.^o     ill 
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2,029.65 

18, 516. S 


8,605. U 

U,792.1<» 


50.71*5. 
551.717.^- 
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Orricc  or  tmc  collectoh 
FIKST  iwnacr  w  CMjRMu 


TREASURY  DEPARTMENT 

INTERNAL  REVENUE  SERVICE 

«;»N  Francisco.  Calif. 
MFireh  Ottk  1935. 


Bqik  of  Am*rlM  N.  T.  &.  S.  A.T 
4«0  C»liror.lB  3t., 
3^B  Fnoaclseo. 


Sir  or  Kiadam:- 


Recelpt   is  acknowledged  of  your  letter  of  recent 
date  requesting  for  the  reasons  therein  given,    extension 
of  time  within  which  to  file  your  return  of  income  for  the 
calendar  year  1934. 

PROVIDED  A  TENT.-^TIVE  RETURN  IS   FILED  VC  TH  TIS  CO]XECTqR 
OF   nrrSRNAL  REVENUE  FOR  YOUR  DISTRICT   OK  OR  BEFORE""**  ^'  "^ 
AND  PAYMUn'  Kj^DE  AT  THAT  TD-i:    OF  AT  LEAST   OLT-FOURTH  OF  THE 
TOTAL  SSTHJITED  TAX  SHOWN  THEREOr  TO  IE  DUE,    you  are  hereby 
granted  an  extension  of  time  t|^  -^    jjg. 

Any  deficiency  in  the  first   installment   of  tax  will 
bear  interest   at  the  rate  of  one-half  of  one  per  cent   a  month 
from  the  original  due   date. 

By  a  "tentative  return"     is  meant  a  return  on  the  appro- 
priate income  tax   form,   showing  only  the  name   and  address  of 
taxpayer  and   the ^timated  amount,    if  any,    of  the  tax  due. 
The   items  and  schedules  shown  on  the  form  need  not  be  filled 
in. 

This   letter,    or  a  copy  thereof,    must  be  attached   to   the 
tentative  and  completed  returns  as   authority   for  the    exten- 
sion of  time  herein  granted.     The  completed  return  v*ien    filed 
should  be  plainly  marked   "completed  return". 


Respectfully, 

GUY  T.   HELVLRING,   Commis^oner, 

Collector. 
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(  ANNUAL  fNFORMATft)N  BY  CORPORATIONS 

Compenaalion  of  Officef  and  Bmployeet  in  Exce—  of  $15, 
FOR  CALENDAR  YEAR  1934 

•  Or  Hacal  year  begun  .._ .  /»3<.  and  ended 

nuMT  ruBB-T  cowoiuTiaan  maim  am* 

-i;".  0-  j.TTj:c/..;iA"i:c^;Ai.-.::^ja.A.-£ayiaG;:-AfirncT>TTrH 
../I.  J«Eaii.£IKKI.... 

..a4H...miMf.C0j...C4US.?iaA 


n  duplkst*  with  and  ■•  part 
rf  tKs  CMipiM ■!*•«»'•  lfll«iM« 
MM    rMura    far    tit*     laaaU* 


INSTRUCTIONS 

Ererr  torporation  •uhlfrt  to  ineome  lu  undtr  U>«  lUvmue  Art  <.l  1934  .h.11  ua  thk  Mbalula  (or  Itotlnf  the  1 
■anlovrn  o«  •uch  coru<.r»tioi,  uid  the  r>»pective  smouDta  paid  to  them  dunni  tha  taiabia  Ttai  ol  tba  eorparXlon  bj  tha  aoijoisUoii  aa  mimrr.  I   lll»lll<lfc 
S^^oJbilX^Illtlon  fa,  pe~,..al  Srrvl».  «ndB«ilTlba  awxat.  «~.unl  ao  paid  to  lb.  lodlvGu.^  la  l^.o-.  olll««p.     (Sa.  a>   !•(«  •! 
ka  Revenua  Art  o<  l«34  )     The  It-rm  "[laid'  aa  uaed  In  thaM  Inatiurtiona  meaoa^pjUdor  acaruad^^r  "paid  or  iMvimd  ",  wblak  aball  ba  aooatraad  aaaoldag 
a  the  mrthod  ol  aecouotinf  upon  ("  '         *  '  '  ~  * 


2S4 


255 


256 


2S7 


i   i 

Mil 

U 

J  i  •  ; 

3  • 

9 

{ 

Ml; 

9 

It:: 
i    i    i    1 
1    i    !    1 

t 
? 

ill! 

i 

1 

ilh 

5 

-i    i     i    i 

8    ;» 

!    !    !     1 

1 

i    i     i 

«      :     :     : 

1 

5 

!     1     ; 

!  !  ; 

i     :     i 

'  • 

i     1     I 

ii 

IN 

i    1    i 

a 
s 

I  i     1 

S 

If  :  : 

■J 

U^^ 

258 


260 


rr 


vX 


..> 


'"  •HI  or  Aggo*  ilT.  »  tu, 

Uat  of  DlTlA«aU  fttovi-rmA  193£ 


Oorporatlca 


iMrtwii  T«l.  *  1U.  Co. 
Aa(U  OU.  IbU.  BMdc 
Bia«MMrlaa  UaIt  Corp. 

c*. 

iMkMD   Co. 

0U>  MUm 
Oal«  FeiBdrlaa  laa. 
^        tal*  Or*.  Tarar  Co.  ITA* 
Okl.  "la*  A«aa* 
0>t«r?ill«r  Tratfior 
CaotTKl  Ii^r.  Co.  of 
OkaiMMi  !••  CraMi  0»« 
OeoB*  Oil  Corp* 
Caoa.  '^f>yaltgr  Oil  Co. 
nalnor  Oil  Oe. 
Podaral  fiaoarra  BnJc  of 
riltrol  Co. 

PlraHBB'a  Tvoi  lai.  Co> 
nm  »ktl.  Bank  of  ForUa^ 
rirot  iBtl.  Corp.  of  POrUaad 
Co. 

Corp* 
■all  Aaoe.  I.S.C.^. 
Baaololu  Oil  Corp. 
Laali*  Oal.  S«lt 
VM  Iiwiataant  Co. 
Mqrfitlr  UiTt. 
■atloal  Dostal  Udg.  Co. 
■arahaala  Oohaago 
lUrohajita  latl.  roaltgr  Cory, 
■antarajr  Co.  Truat  i  Sar.  Bank 
■aU.  BUeult  Co. 
fcU.  City  Bank 

Idal^  Co. 
Co. 
Oil 
Olyi^lo  Dradclar  Co. 
Pm.  Oka*  4  Klao.  Co.     Cas. 
ammrtmmmnt^  Co. 


F^to.  U^htlnc  Co. 

?>>o.  Pobllo  Sorrloo 

Pao.  AMarloaa  rlabortao 

Salt  Crook  Prod.  Aaa'n. 

Soar*  Roobook 

So.  Tltlo  A  Troat  Co. 

Staadard  Oil  Co.  of  Cal. 

Traaaaaarloa  Corp. 

Dtioa  blttiae  Co. 

«o«t  i^d  Chart oal  Co.  pfd. 

Voatlnshouo*  Eloe. 

Ebloa  OarMdo  k  Carbon  Co. 

U.S.  naa.  Ugkt  *  ?tmmr  Co. 

nioo*  *  Co. 


IMal 


l.T. 

•        211.80 

S.P. 

£40.00 

l.T. 

8T.0O 

I.T. 

2.00 

I.T. 

21.00 

s.r. 

472.00 

ux. 

T.eo 

Oakland 

U. 996.00 

8. P. 

11.26 

S.P. 

60.00 

San  iMBlro 

T6.00 

Saa  Mm 

i.oeo.00 

UA. 

646UI0 

l.T. 

607.20 

Oaopar.  wye. 

1T6.40 

ProMH 

2.00 

8.P. 

188.149.80 

Uk, 

10.910.76 

t.P. 

6.800.00 

onaM 

1.236.00 

4.100.00 

200.00 

I.T. 

00.00 

S.P. 

20.02 

8.P. 

16.00 

S.P. 

14.00 

Lodi 

1.240.00 

UA. 

1.800.00 

s.r. 

100.00 

S.P. 

16.00 

S.P. 

21.936.00 

Sollaaa,  Cal. 

4.00 

l.T. 

20.00 

5I.T. 

1.920. 00 

Ormma  VaUoy 

86.00 

auoo 

64.30 

Plndlagr.  Olilo 

4.00 

S.F. 

46.00 

S.P. 

38.10 

UA. 

T.0O 

S.F. 

6.00 

S.P. 

M> 

S.F. 

Z.00 

D«r**r.  Colo. 

40.00 

Chloaco 

00.00 

Saa  Dtaso 

86.70 

8.P. 

100.00 

S.P. 

2.628.75 

R.T. 

109.00 

Oakland,  Cal. 

11,013.66 

a.T. 

20.00 

■.T. 

10.00 

Chloaco 

.30 

a.T. 

147.50 

$244,329.83/ 
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Orf<.c»   of  the   :o\l:  -or 
First   Dis'riot  of  C«lif<>mi» 
in  replying  refer  to 


conr 

TRKASOTY  DVPAFTyEHT 
Internsl   Revemio  Sorvie* 
S?n  rrinoiaoo,    C«l. 
Waroh   14,    1936 


tts.y   rf  Anerioa, 

San  Frtuicisoo,    Cslif. 


Slri:- 

Rcoelpt   is  aoknowledfed  of  your   letter   of   reoent  dute 
requtatlnf   for   the   reason!   therein   fjiren,    extension  of   tine 
irlthic  which  to   file  your   return  of   Incoite  for  the  calendar 
year   1935, 

PH0\.1DFD  A  TOiTATIVE  RETtTiII   It   FIL©  fITH   THE  COLLrCTCR 
OF   IKTFRKAL  RFVtyrF   FOR  Y^TJR  DISTT.ICT  CN  Oh    PFFCFF  MARCH   Ifl,    1956 
ARE   PATfVt::'-  UAhl   AT  THAT  TIKE   OF  AT    LEAST   ClfE-FC"RT>:   OF    THE 
TOTAl   EETIKATEU  TAX   SH'^TS  TEFRFOH   TC   tT.  DtT!,   you  are  hereby 
gr«oted  an  extension  of  tine  to  Uay  16,    1936« 

Any  defiolenoy  In  the   'Imt    inatrllaent  of  tax  will  bear 
interest   at    the  rate   of  one-half  of  one  per  sent   a  month   fron 
the  orifinal  due   date. 

By  a   "tentitlTS   return"   is   oMant  a  return  en    the  appropriate 
Inoobe  tax   fern,    shoving  only   thv  nuie  and  addreei;    of  taxpayer 
and    the    ^rticated  ancuct,    if  any,    of  the  tax  due.      The   items 
and   schedules   shown  on  the    fora  need  net  be   filled   In. 

This  letter,  or  a  oooy  thereof,  must  be  rttarhed  to  the 
tent«tiT(  and  ooBple*e<l  returns  as  authority  for  the  extension 
of  tine  herein  granted.  The  oompleted  return  wr.en  filed  should 
'jo   plainly  marked    "eonpleted   retorr.". 


I  II 


f    I ! '  1 1 
1  i  ^  *  I 
II II I 


§  t 


*  t: 


I J 1 JM  I 

*  *  *  s      t         «        t 


Respectfully, 

ODT  T.   BELVIRIHG,   Conmiesloner 
By     Joha  V.    Lewis, 

Collector 
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BWa   OF  AMEPICA  It.    T.   ^   S.   A.   -  AJIENDED  RF.TUKll      1934 


STATQENT 


lis   erroneipe 


The  deprrolataon  deducted  on  our  original  return  was 
and  not   in  accordance  with  our  books   and   records.      In  1932  we  adjusted 
our  depreciation  schedules   to  reflect  the   results  of   a  survey  of  the 
depreciable  assets  made  to  detenr.iiie   an   accurate  basis  for  depreciation. 
Althouph  the  ad.-justoent  was   fiven   effect  on  our  books   the  old  depreciation 
schedules  were  used   as  a  basis   for  computing  the  depreciation  deducted  on 
the   tax    return  pendinc-  a    review  by  the  Coimsissioner  of  Internal   Revenue 
and  a  mutually  satisfactory   revision  of  the   depreciation  for  income   tax 
purposes.      This    revision  was  nade   and  nutually  satisfactory*  schedules  were 
prepared  by  the   Eank  and  the  office  of  the  Internal   Revenue  Anient  in  Charge 
at  San  Francisco  but   these   schedules  were   rejected  by  the  Connissioner  of 
Internal  Revenue  presuiuably  on  the   r-roonds  that  the  Bank  had  claimed 
greater  depreciation  in  the  years   1932,    1933,    1934  and  1935.      This  amended 
return  is  beinc  filed  to  chanre  and  correct   the  depreciation  deduction  taken 
on  the  oririnal    return  and  to  brin»  the  oripnal   return  into  accord  with 
the  books  and  records  of  the   Baiik. 
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BAJJK  OF  AMERICA  N.   T.   &  S.   A.   -  AMENDED  RETTOM     1956 


STAIEMEI.T 

The  depreciation  deducted  on  our   oririnal   return  w«b  erroneous 
and  not  in  accordance  with  our  books  and   records.      In  1932  we  adjusted 
our  depreciation  schedules   to   reflect  the   results  of  a  survey  of  the 
depreciable   assets  made  to  detenr.ine  an  accurate   basis  for  depreciation. 
Althou^  the  adjustment  was   civen  effect  on  our  books   the  old  depreciation 
schedules  were  used  as  a   basis   for  computinr  the  depreciation  deducted  on 
the  tax  return  pendinp-  a  review  by  the  Comrlssioner  of  Internal  Revenue 
and  a  mutually  satisfactory  revision  of  the   depreciation  for  income  tax 
purposes.      This  revision  was  made  and  mutually  satisfactory  schedules  were 
prepp.red  by  the   Bank  and  the  office  of  the  Internal   Revenue  Aeent  in  Charge 
at  San  Francisco   but  these   schedules  were   rejected  by  the  Commissioner  of 
Internal  Revenue   presumably  on  the   grounds  that   the  Bank  had  claimed 
greater  depreciation  in  the  years   1932,   1933,    1934  and  1935.      This   amended 
return   is  being  filed  to  change  and  correct  the  depreciation  deduction  taken 
on   the  original   return  and  to  bring  the  original   return  into   accord  with 
the  books  and  records  of  the   Bank. 
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s  1932  to  1935  tc  conform  with  books. 

reciation  as  charged  off  on  the  books,  disregarding  entirely 
for  prior  years.   Therefore,  the  depreciation  reserves  shown 
r  books  rather  than  the  reserves  accumulated  on  thfl  tax  re- 
1939  and  1940  were  added  to  the  depreciation  reserve  as  of 
3ns  taken  on  the  tax  returns  for  years  prior  to  1938,  the 
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s  19.'^2  to  1935  tc  confcrm  with  books. 

reciation  as  charged  off  on  the  books,  disregarding  entirely 
for  prior  years.   Therefore,  the  depreciation  reserves  shown 
r  books  rather  than  the  reserves  accumulated  on  the  tax  re- 
1939  and  1940  were  added  to  the  depreciation  reserve  as  of 
ons  taken  on  the  tax  returns  for  years  prior  to  1938,  the 
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6,237,556.88 
6,454,208.41 
6,275,772.48 


Fixtures 


Furniture 


6,610,204.90  4,123,965.34 
7, 05?, 096. 87  4,365,295.22 
7,554,409.39   4,655,496.39 
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♦  •  Anended  tax  returns  changed  depreciation  and  reserves  for  years  19.32  to  1935  tc  conform  with  books. 

Orisinal  tax  returns  for  1S38,  1939  and  1940  reflected  the  depreciation  as  charged  off  on  the  books,  disregarding  entirely 
the  depreciation  which  vras  deducted  on  the  income  tax  returns  for  prior  years.   Therefore,  the  depreciation  reserves  shown 
in  this  column  for  1938,  1939  and  1340  reflect  t)ie  reserves  per  books  rather  than  the  reserves  accumulated  on  the  tax  re- 
turns.  If  the  depreciation  deducted  on  the  returns  for  193?,  1939  and  1940  were  added  to  the  depreciation  reserve  as  of 
December  31,  1937,  as  accumulated  through  depreciation  deductions  taken  on  the  tax  returns  for  years  prior  to  1938,  the 
reserves  for  1938,  1939  and  1940  would  be  as  follows: 
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1940 


6,237,555.88  6,610,204.90  4,123,965.34 
6,454,208.41  7 ,05P,096.87  4,365,296.22 
6,235,772.48     7,654,409.39   4,655,496.39 
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EXHIBIT  17 

December  10,  1941. 
Mr.  Frank  M.  Hailess, 
Internal  Revenue  Agent  in  Charti^e 
74  New  Montgomery  Street, 
San  Francisco,  California. 

Re:  Bank  of  America  N.  T.  &  S.  A. 

Dear  Mr.  Harless: 

I  have  just  been  advised  that  your  office  has  ad- 
vanced objections  to  the  depreciation  schedules  re- 
cently compiled  by  the  joint  efforts  of  representa- 
tives of  your  office  and  myself  representing  the 
Bank  of  America.  I  am  so  impressed  that  impor- 
tant facts  with  respect  to  these  schedules  must  have 
been  overlooked  that  I  am  taking  the  liberty  of  writ- 
ing you  in  the  hope  that  you  might  reconsider  the 
case. 

Prior  to  December  31,  1931,  the  Bank  had  been 
deducting  on  its  tax  returns  the  same  amomit  of 
depreciation  as  was  charged  off  on  its  books.  Ex- 
aminers in  earlier  years  approved  these  deductions 
for  income  tax  purposes.  Shortly  after  that  date 
the  Bank  decided  that  its  charge-off  for  depreciation 
was  not  correctly  computed,  and  it  proceeded  to 
have  an  analysis  made  of  bank  7)remises  and  furni- 
ture and  fixtures  and  other  fixed  assets,  for  the 
purpose  of  determining  the  proper  rates  and 
amounts  of  depreciation  justifiable  by  its  experi- 
ence. This  investigation  extended  over  a  period  of 
two  years,  and  on  the  basis  of  this  investigation  the 
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Baiik  determined  that  as  to  its  bank  premises  in 
use  in  1932,  an  over-all  remaining  life  of  50  years 
would  reflect  a  i)roi)er  allowance  for  depreciation, 
and  as  to  furniture  and  fixtures  a  12i/>-year  life 
should  be  used  as  a  basis  for  computing  the  depre- 
ciation allowance;  and  upon  the  basis  of  this  ap- 
praisal the  Bank  made  its  charge-off  for  deprecia- 
tion on  its  books. 

The  oiiginal  depreciation  schedule  set  up  for  in- 
come tax  purposes,  showing  a  comi)utation  of  the 
depreciation  on  bank  premises,  was  compiled  on  a 
strictly  theoretical  formula  which  classified  build- 
ings ill  four  classifications  and  gave  to  each  classi- 
fication a  certain  remaining  life,  regardless  of  con- 
dition,  age    at   acquisition,   or   any   other   factors. 

These  classifications  were — 

Class  A — 50  yeai'  life 
Class  B — 40  year  life 
Class  C— 33  year  life 
Class  D — 25  year  life 

Unfortunately,  after  1931,  the  use  of  this  for- 
mula was  carried  to  extremes,  as  for  example  in  the 
case  of  a  Class  D  building  acquired  when  it  was  20 
years  of  age,  a  life  of  5  years  would  be  automatically 
attributed  to  it  and  a  depreciation  rate  of  20%  per 
year  established  as  the  depreciation  rate  for  that 
building. 

With  respect  to  the  depreciation  schedule  for 
income  tax  purposes  on  furniture  and  fixtures,  an 
arbitrary  rate  of  8%  was  used,  but  here  again  in 
the  application  of  this  rate  errors  were  made,  as 
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for  exain[»lo.  if  a  fiuiiituie  account  of  $10,000  in 
a  certain  hrancli  had  an  oriuinal  accjuisition  date 
in  1921,  and  in  1933  an  additional  $10,000  was  added, 
the  persons  preparing  the  schedules  would  continue 
to  depreciate  the  $20,000  at  the  rate  of  8%  per  year 
until  the  entire  $20,000  was  exhausted,  and,  of 
course,  by  this  method  they  completely  ignored  the 
fact  that  the  original  $10,000  would  be  exhausted 
by  depreciation  in  the  year  1933  and  that  thereafter 
the  annual  depreciation  allowance  would  merely  be 
8%  on  the  $10,000  addition.  Other  eiTors  were  ap- 
parent in  these  schedules,  so  that  it  was  obvious  that 
they  would  have  to  be  adjusted. 

Early  in  tlie  year  1936  an  Internal  Revenue  Agent 
investigated  the  income  tax  return  of  the  Bank  for 
the  year  1934.  This  return  disclosed  a  large  loss. 
The  Agent  did  make  a  cursory  examination  of  the 
depreciation  deduction,  noted  that  it  was  in  error 
and  excessive,  and  expressed  himself  to  that  effect 
to  me,  and  I  agreed  with  his  conclusions.  However, 
the  net  loss  for  the  ^'car  was  so  substantial  that  cor- 
rection of  the  depreciation  would  not  have  resulted 
in  a  tax  liability,  and  so  the  Agent  deferred  the  cor- 
rection of  the  schedules  to  some  year  when  a  tax  lia- 
bility would  be  involved. 

The  very  same  thing  occurred  when  the  return 
for  the  year  1935  was  audited  early  in  1937.  It  is 
my  I'ecollection  that  with  respect  to  one  of  those 
investigations,  and  I  believe  it  was  the  one  involv- 
ing the  1935  return,  the  Agent  questioned  the  de- 
preciation and  concluded  that  it  was  excessive,  to 
which  I  agreed,  and  submiti^ed,  the  matter  to  the 
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•Engmeer  Agent,  Mr.  Clack,  and  again  I  was  told 

<that  inasnuu'li  as  any  adjustnuMit  would  not  result 

in  a  tax  liability,  the  correction  of  the  schedules 

would  be  deferred  until  a  tax  liability  was  involved. 

During  this  period  of  time  I  had  advised  the 
Bank  that  the  depieciation  deductions  were  exces- 
sive and  that  the  schedules  were  excessive  and  that 
the  schedules  were  erroneous  and  that  they  would 
have  to  be  adjusted.  I  had  been  depending  upon 
the  investigation  of  the  depreciation  by  Internal 
Revenue  Agents  so  that  we  could  agree  u})on  correct 
rates  and  upon  correct  schedules.  In  this  connec- 
tion 1  might  add  that  the  tax  schedules  which  were 
used  in  computing  the  deductions  shown  on  the  re- 
turns were  comi>iled  in  a  certain  form  and  in  a  man- 
ner which  through  custom  and  through  the  system 
devised  to  handle  it,  resulted  in  the  least  incon- 
venience to  the  accounting  department  of  the  Bank. 
The  depreciation  was  computed  on  bank  premises 
and  on  fiu-niture  and  fixtures  separately  by 
branches,  and  when  it  is  realized  that  the  Bank 
has  495  branches,  it  can  be  appreciated  that  the 
compilation  of  these  schedules  is  a  major  task.  As 
tax  counsel  for  the  Bank  I  did  not  like  to  disturb 
the  system  which  was  being  used  in  compiling  the 
.depreciation  schedules  for  income  tax  pur}:)oses  un- 
less and  until  t  was  certain  that  the  revised  sched- 
ules would  be  schedules  satisfactory  to  the  Govern- 
ment, and  it  was  for  this  reason  and  this  I'eason 
alone  that  no  revisions  of  the  schedules  were  made. 

The  income  tax  returns  filed  for  the  years  1932 
to  1936,  inclusive,  disclosed  net  losses,  showing  no 
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tax  liability.  The  return  for  li>:i7  «li8flosed  u  tax 
liaMlity  of  approximately  $:i5,(KK).  1  had  been  hop- 
iiii;  that  we  could  havf  revised  the  srhcdules  h\  that 
time,  but  since  that  had  not  occurred,  I  recom- 
mended to  the  Bank  that  it  arbitrarily  ignore  the 
schedules  tliat  were  theretofore  bcinj;  used  for  tax 
j)urposes  and  t(>  claim  as  a  deduction  merely  the 
amount  of  the  depreciation  changed  off  on  tlie  IkhjUh, 
ajid  so,  for  the  years  19HH,  19:W  and  1940  the  depn- 
<iation  claimed  on  the  tax  returns  was  exactly  the 
depreciation  deducted  on  the  books. 

In  1938  tlie  income  tax  return  for  19li6  was  exani- 
ined  and  in  the  latter  part  of  19.'?8  and  in  19:^9,  the 
return  for  1937  was  examined.  Certaiji  adjust- 
ments were  proY)osed.  including  the  disallowance  of 
depreciation  on  about  17  parcels  of  bank  premises 
Cout  of  approximately  400  parcels),  and  on  furni- 
ture and  fixtures.  These  adjustments  wen*  in  the 
nature  of  "short-cut"  adjustments  and  did  not  in- 
volve a  eom])lete  revision  of  the  depreciation  seJied- 
ule.s.  A  deficiency  notice  was  issued  and  a  [)etiti<m 
filed  with  the  Hoard.  No  objection  was  rtiade  to  the 
adjustment  of  depreciation  *>\\  bank  7)remises,  but 
objection  was  raised  to  the  adjustment  of  deprecia- 
tion on  furniture  and  fixtures.  About  the  time  tins 
petition  was  filed,  your  office  advised  us  that  the  re- 
tiiiii  for  1938  was  to  be  audited  and  that  in  connec- 
tion with  this  audit,  a  thoroui;h  investij^ation  of  tlie 
<lcpreciation  was  to  be  made  by  your  engineers,  Mr. 
Robinson  and  Mr,  Clack. 

In  Jamiary,  1940,  I  had  conferences  with  your 
encjineers  as  to  the  entire  rei'onst ruction  of  the  do 
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preciatioTi  schedules.  Your  engineers  advised  nie 
that  even  though  only  the  year  1938  was  being 
audited,  the  schedules  could  be  revised  for  all  years 
so  that  the  proper  deductions  for  all  years  could  be 
determined  and  the  tax  liability  correctly  computed. 
Upon  the  basis  of  the  facts  hereinbefore  stated  they 
agreed  that  schedules  should  be  compiled  computing 
the  correct  depreciation  from  1932  to  date. 

The  Bank  was  having  an  appraisal  t)f  fixed  assets 
made  by  the  American  Appraisal  Company  about 
this  time,  and,  at  the  suggestion  of  the  Government 
engineers  we  had  the  a])praisal  supplemented  to  in- 
clude data  desired  by  tlu'in  to  assist  them  in  the 
determination  of  the  depreciation  rate.  AVe  then 
agreed  upon  the  form  of  schedule  and  factors  to 
be  used  and  I  agreed  to  compile  the  schedule.  The 
Bank  then  em])loyed  four  extra  persons  to  help  the 
regular  accounting  staff  and  myself  in  comi)iling 
these  schedules.  (As  hereinbefoi-e  stated,  over  400 
properties  were  se])arately  investigated  and  sched- 
uled.) We  worked  continuously  from  January  to 
April,  1940.  com})leting  these  schedules  of  which  we 
made  f)hotostats,  which  were  submitted  to  the  Engi- 
neers. There  after  1  had  a  number  of  conferences 
with  Mr.  Clack  and  finally  in  July  of  this  year  Mr. 
Clack  decided  to  revise  the  schedules  to  include  cer- 
tain additional  information  and  to  extend  the  sched- 
ules to  cover  the  years  1939  and  1940.  Again  the 
Bank  employed  additional  helf),  and  its  employees 
and  my.<<elf,  in  ^'ollaboration  with  Mr.  Clack  and 
other  agents  attached  to  your  office,  completed  the 
revised  schedules  after  over  three  months  of  con- 
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stant  work.  An  immense  amount  of  work  was  in- 
volved to  check  tbe  various  factors  and  to  fix  the 
depreciation  rate.  I  had  many  conferences  with  Mr. 
Clack  and  the  agents  and  we  ended  up  in  complete 
accord  on  the  schedules  which  formed  a  part  of  Mr. 
Clack's  report  and  on  the  depreciation  deductions 
computed  in  accordance  therewith  for  all  years. 

I  would  like  to  repeat  and  emphasize  the  fact 
that  this  investigation  of  depreciation  has  extended 
over  a  period  of  almost  two  years  and  that  the 
Bank's  co-operation  and  effort  to  have  an  accurate 
determination  of  its  depreciation  deduction  and  to 
compile  schedules  in  accordance  with  the  determi- 
nations and  requirements  of  your  investigating  offi- 
cers has  cost  the  Bank  a  substantial  amount  of 
money  in  added  outlay  alone,  in  addition  to  the 
other  expense  of  its  staff  which  might  he  allocated 
to  this  work.  This  is  mentioned  only  to  show  that 
the  Bank  spared  no  expense  in  a  sincere  effort  to 
compile  depreciation  schedules  satisfactory  to  your 
office  which  would  not  only  settle  the  deduction  for 
earlier  years  but  which  could  be  used  as  a  precedent 
for  computing  the  deduction  for  future  years;  and 
to  show  how  expensive  and  useless  it  would  have 
been  to  revise  these  schedules  of  depreciation  before 
reaching  an  agreement  with  your  investigating  offi- 
cers as  to  the  basis  and  factors  to  be  used  in  com- 
puting the  depreciation  deduction. 

Your  obiection  to  the  schedules,  as  I  understand 
it,  seems  to  be  the  starting  point  for  making  cor- 
rections of  the  depreciation  deductions— December 
31,  1931,  or  December  31,  1935.    When  Mr.  Clack 
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started  his  investigation,  his  authority  was  limited 
to  the  yoar  1938.  However,  from  the  facts  hereinbe- 
fore stated,  he  knew  tliat  the  dei)reeiation  was  in- 
correctly computed  for  all  years  from  1932  to  1938 
so  that  the  asset  accounts  were  being  exhausted  too 
ra])idly  during  that  entire  period  by  excessive  de- 
preciation deductions.  He  then  secured  authority  to 
adjust  the  deduction  for  1936  and  1937  since  the 
tiax  liability  for  those  years  was  still  in  dispute.  He 
yfa.A  aware  that  the.so  adjustments  established  the 
inaccuracy  of  the  deductions  for  the  years  1932  to 
1935  and  from  his  previous  contact  with  the  case 
as  hereinbefore  explained,  ho  knew  the  deductions 
in  those  years  were  erroneous  and  that  he  had  de- 
ferred adjusting  them.  Presumably  he  had  in- 
tended adjusting  them  when  the  occasion  arose  for 
revising  the  entire  schedules,  and  this  was  the  ex- 
pected occasion,  so  it  was  the  only  i)roper  that  his 
T'evisions  cover  the  entire  period.  True,  the  statute 
of  limitations  bari-ed  the  making  of  a  assessments 
of  deficiencies  for  those  early  years,  but  he  at  all 
times  know  that  due  to  large  losses,  no  deficiencies 
would  result  from  the  correction.  The  refusal  to 
compute  the  correct  depreciation  foi-  those  years 
does  deprive  the  Bank  of  depreciation  deductions 
to  which  it  is  justly  entitled  in  future  years  be- 
cause it  is  in  effect  a  i-efusal  to  restore  to  the  caj)ital 
account  the  excessive  depreciation  taken  in  the 
earlier  years  which  is  rightly  a  deduction  allowable 
in  later  years.  The  Bank  was  at  all  times  dei)ending 
n\um  your  office  for  a  fair  and  just  adjustment  at 
such  time  when  in  the  convenience  of  your  office, 
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The  deductions  were  so  grossly  excessive,  and  known 
by  your  office  to  be  so,  that  it  is  almost  impossible 
to  conclude  that  they  had  ever  l)een  "allowed."  The 
answer  really  is  that  the  deductions  were  admittedly 
erroneous  in  all  of  those  years  but  under  the  then 
})revailinp:  Bureau  practice  not  to  compute  adjust- 
ments requiring  a  lot  of  time  where  the  making  of 
the  adjustment  would  not  affect  the  tax  liability  for 
the  year  under  investigation,  the  adjustment  was  de- 
ferred by  the  Government  until  a  later  date.  It  is 
not  fair  or  jiroper  that  by  virtue  of  that  deferment 
the  Bureau  of  Internal  Revenue  should  now  pro- 
pose to  subject  this  tax])ayer  to  the  injustice  of  a 
claim  that  something  admittedly  grossly  erroneous 
has  been  "allowed."  The  Bank  obtained  absolutely 
no  tax  benefit  in  an\'  of  those  years  ])y  the  defer- 
ment of  the  compilation  of  correct  depreciation 
schedules. 

There  is  one  further  matter  which  I  want  to  call 
to  your  attention  and  which  I  am  sure  has  not  been 
appreciated  in  the  consideration  of  this  case,  and 
that  is  that  the  Bank  has  been  eminently  fair  with 
the  Government  in  reaching  an  agreement  with  your 
examining  officers  on  many  issues  in  order  to  estab- 
lish its  tax  lial>ility  and  a  basis  for  preparing  proper 
retui'ns  for  futui'e  years.  Your  officers,  too,  have 
been  fail"  and  courteous  in  the  conduct  of  this  case 
but  the  Bank  has  made  many  concessions. 

First,  as  to  1936  and  1937  the  Government  dis- 
allowed depreciation  on  bank  premises  in  amounts 
of  approxirnately  $84,000  and  $94,000,  respectively, 
and  no  issue  with  respect  thereto  is  raised  in  the 
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pleadings  before  the  Board  of  Tax  Apj)eals.  In 
agreein<]c  to  the  revised  do]>rof'iation  schedule  the 
Bank  agreed  to  stipulate  a  disallowance  of  approxi- 
mately $171,000  and  $190,000,  respectively.  Fiii^ 
thermore,  the  Bank  also  agreed  to  stipulate  a  dis- 
allowance of  depreciation  on  Merchants  National 
Realty  Corporation  property  of  api)roxirnately  $55,- 
000  for  each  year;  and  also  agreed  to  stipulate  a 
disallowance  of  repair  expense  of  approximately 
$35,000  for  each  year.  Neither  of  these  items  is 
raised  in  the  Petition.  These  agreements  were  made 
contingent  iij)on  the  approval  of  the  revised  sched- 
ules. As  to  the  merits  of  the  adjustments — the  ques- 
tion of  depreciation  is  always  speculative  and  prob- 
lenriatical.  The  disallowances  result  from  extending 
the  remaining  life  of  buildings,  in  some  instances  to 
60  and  70  years,  and  generally  by  decreasing  the 
rates  by  very  small  fractions  of  a  point.  These  ai*e 
small  adjustments  but  in  the  aggregate,  on  400  par- 
eels  of  property,  the  amount  involved  is  substantial. 
Nevertheless,  with  the  burden  upon  the  Government, 
what  are  the  chances  of  inducing  a  rate  of  2%  on  a 
building  to  1.9%  or  1.8%.  Or  of  reducing  a  rate  of 
3%  to  a  rate  of  2.9%  or  2.75%.  Our  original  esti- 
mates may  still  be  correct,  but  we  have  made  the 
concessions  of  accepting  Mr.  Clack's  estimates  in 
the  interests  of  settling  upon  a  mutually  satisfac- 
tory schedule  of  depreciation.  T^ikewise  as  to  the 
disallowance  of  repairs?  Our  classification  of  these 
expenditures  as  repairs  may  still  be  correct? 

Second,  as  to  furniture  and  fixtures — the  Bank's 
survey  in  1932-1933,  upon  the  basjs  of  which  it  estalv 
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;lished  itvS  depreciation  allowance  on  its  books, 
showed  that  in  its  ex])erience  this  class  of  proj)erty 
had  a  useful  life  of  15  years.  Yet,  in  the  interests 
of  settlement,  we  have  aj?reed  to  an  estimated  life  of 
16%  years,  which,  though  but  a  small  increase  in 
life,  results  in  a  substantial  reduction  of  annual 
depreciation  due  to  the  large  capital  amounts  in- 
volved. And  8o  as  to  other  items.  The  Bank  has 
•beeia  fair,  it  has  reached  a  settlement  of  all  issues 
with  your  examining  officers,  it  has  filed  an  agree- 
ment foiin  as  to  approximately  $250,000  additional 
tax  for  1938,  1939  and  1940,  and  has  conceded  items 
witli  resi)ect  to  1936  and  1937. 

Third,  by  acce))ting  the  revised  schedules  on  bank 
premises,  the  Bank  conceded  a  greater  accumulation 
of  depreciation  in  earlier  years  than  reflected  on 
its  books,  to  the  following  extent: 

Reserve  for  Depreciation.   12/31/35 
Item  Per  Books  Per  Revised  Schedule 

Bank  premises  4,108,998.39        4,343,767.48 

Fourth,  the  Bank  has  exjjcnded  a  substantial 
amount  of  money  in  co-o])orating  with  your  officers 
in  compiling  the  vohiminous  schedules  under  their 
direction.  Again,  this  is  not  intended  as  a  criticism, 
but  is  mentioned  merely  to  point  out  that  the  Bank 
has  made  every  effort  to  be  fair  in  solving  this 
depreciation  problem. 

Fifth,  if  the  Engineer's  rates  and  methods  of 
computing  depreciation  on  furniture  and  fixtures, 
as  applied  after  December  31,  1935,  were  applied 
from  1932  to  1935,  the  remaining  balance  of  furni- 
ture and  fixtures  on  December  31,  1935,  would  be 
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substantially  lii*?lioi-  than  the  figure  used  in  the  re- 
vised schedule.  The  December  31,  1935,  figures  ac- 
tually used  on  the  revised  schedules  are  the  figures 
shovel)  on  the  books  of  the  Bank,  which,  as  herein- 
before explained,  were  accumulated  on  the  basis  of 
a  careful  survey  of  the  Bank's  experience  as  to 
depreciation  on  this  classification  of  property.  I 
am  absolutely  confident  that  on  the  basis  of  the 
facts  in  this  case,  we  can  sustain  our  position  that 
the  books  ])roperly  reflect  the  depreciation  deduc- 
tion. Tf  we  should  advance  and  prevail  on  a  con- 
tention that  the  Engineer's  rates  should  relate  back 
to  1932,  the  proposed  tax  deficiencies  for  all  years 
would  be  materially  reduced. 

Conclusion 

As  T  understand  your  objection,  as  stated  to  me 
by  Mr.  Clack,  you  seem  to  be  of  the  opinion  that  this 
case  depends  entirely  on  the  Pittsburgh  Brewing 
Company  case  and  that  we  are  invoking  the  doc- 
trine of  that  case  as  the  sole  support  for  our  posi- 
tion. We  think  the  Pittsburgh  Brewing  Company 
case  does  support  our  })ositi(ui ;  also  that  several  re- 
cent Board  decisions  holding  that  refunds  or  re- 
coveries of  expenses  deducted  in  loss  years  are  not 
taxable  in  tlie  year  of  recovery,  may  involve  analo- 
gous principles  supporting  our  position.  We  do  not 
cite  those  cases  as  establishing  our  position.  An 
extreme  statement  of  our  position  is  that  the  re- 
cording of  the  dej)reciation  deduction  on  the  return 
from  1932  to  1935  was  of  no  more  effect  than  if  no 
deduction  whatever  had  been  shown  on  the  returns 
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and  in  support  of  this  statement  we  respectfully 
submit  the  follo\vin<]^  summarlzations  of  the  points 
hereinbefore  advanced : 

(1)  The  tax  return  figures  for  depreciation 
were  admitted  to  be  erroneous  both  by  the 
Bank  and  by  your  office : 

(a)  The  Bank  refused  to  put  them  on  its 
books,  substitutine:  instead  figures  based  on 
its  survey  of  its  assets. 

(b)  The  figures  were  mathematically  in- 
correct. 

(c)  Your  office  has  recognized  the  sched- 
ules as  being  grossly  incorrect. 

(d)  The  deductions  for  depreciation 
shown  thereon  for  the  years  1932  to  1935  were 
not  "allowed."  They  were  specifically  deter- 
mined by  your  office,  as  early  of  February  or 
March,  1936  (and  perhaps  earlier,  but  the 
first  representations  made  to  us  as  to  the 
disapproval  of  your  office  of  the  depreciation 
deduction  was  in  February  or  March,  1936), 
to  be  in  error.  There  was,  rather,  a  defer- 
ment of  the  comjiutation  of  the  adjustment 
because  it  was  obvious  at  the  time  that  the 
tax  liability  could  not  be  affected  by  an  ad- 
justment. The  loss  and  depreciation  figures 
shown  on  the  returns  were  as  follows: 

Year  Loss  Depreciation 

1932  12,047.167.29  1,947,819.:?4 

1933  10.827,436.79  1,626.364.31 

19.34  6,904,535.85  1,620,826.23 

1395  1,361,174.06  1,546,767.79 
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It  is  inconceivable  that  after  your  investi- 
gating- officers  disapproved  of  the  deductions, 
knowing  that  the  deductions  of  $1,500,000  to 
$1,900,000  were  excessive  by  anywhere  from 
$500,000  to  $1,000,000  this  taxpayer  was  al- 
lowed  a   deduction   knowingly   excessive   by 
such  a  substantial  figure. 
(2)     Tlie  comjnitation  of  the  correct  depre- 
ciation for  all  years  has  been  deferred,  and  the 
revised    schedules    represent    a    completion    of 
work  contemplated  by  both  your  office  and  the 
Bank    for    many    years,    as    hereinbefore    ex- 
plained. 

We  also  wish  to  emphasize  that  by  acceptance  of 
these  revised  schedules  we  are  settling  upon  a  de- 
termination of  the  income  tax  liability  of  the  Bank 
for  the  years  1938  to  1940,  inclusive,  we  are  elimi- 
nating many  issues  from  the  Board  proceeding  in- 
volving the  years  1936  and  1937,  we  are  establishing 
a  basis  for  computing  depreciation  in  future  years 
thus  enabling  the  Bank  to  make  proper  entries  on 
its  books,  and  to  pi'epare  proper  income  tax  returns, 
we  are  avoiding  long  and  expensive  litigation  which 
will  not  only  defer  the  determination  of  the  Bank's 
tax  liability  for  the  years  1936  to  1940,  inclusive, 
for  several  years,  but  will  also  continue  to  make  it 
impossible  to  make  proper  computations  of  the  de- 
preciation deductions  or  to  prepare  proper  income 
tax  returns. 

There  is  so  much  of  mutual  advantage  to  the  Gov- 


290  Bank  of  America,  et  al.,  vs. 

ei'iiment  and  to  the  Bank  to  s^ive  effect  to  the  im- 
mense amount  of  work  done  by  your  representatives 
and  the  Bank  over  a  two-year  period  in  compilini^ 
those  revised  schedules,  by  accepting  those  sched- 
ules, and  there  are  so  many  facts  involved  in  con- 
nection v/ith  tliis  matter,  as  stated  lierein,  to  justify 
the  acceptance  of  the  schedules,  that  1  respectfully 
submit  this  letter  as  a  request  for  reconsideration 
of  the  case  in  the  hope  that  upon  such  reconsidera- 
tion your  office  mav  find  the  de])reciation  schedules, 
as  revised  by  your  re])resentatives,  to  be  correct  and 
acceptable. 

Very  truly  yours, 


[Endorsed]:  No.  11718.  United  States  Circuit 
Court  of  Appeals  for  the  Ninth  Circuit.  Bank  of 
America  National  Trust  and  Savings  Association, 
a  National  Banking  Association.  Appellant,  vs. 
I"''nited  States  of  America,  Appellee.  Transcrii^t  of 
Record.  Upon  Appeal  From  the  District  Court  of 
the  United  States  for  the  Northern  District  of  Cali- 
fornia, Southern  Division. 

Filed  August  29,  1947. 

/s/  PAUL  P.   O'BRIEN, 

Clerk  of  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit. 
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In  the  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11718 

BANK  OF  AMERICA  NATIONAL  TRUST  AND 
SAVINGS  ASSOCIATION,  a  National  Bank- 
ing Association, 

Appellant, 

vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  ON  APPEAL 

Comes  Now  the  appellant  above  named  by  its 
attorney  of  record  and  complying  with  the  I'ules  of 
this  Court  states  that  it  intends  to  rely  on  appeal 
on  all  and  each  of  the  points  alleged  in  the  state- 
ment of  points  to  be  relied  upon  on  appeal  filed 
with  the  District  Court  below  and  indicated  in  the 
transcript  herein. 

/s/  GEORGE  H.  KOSTER, 

Attorney  for  Appellant. 
300  Montgomery  Street, 
San  Francisco,  California. 

Receipt  of  copy  acknowledged  9/4/47. 

/s/  WILLIAM  E.  LICKING, 
Asst.  U.  S.  Atty. 
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In  tlio  United  States  Circuit  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  11718 

BANK  OF  AMERICA  NATIONAL  TRUST  AND 
SAVINGS  ASSOCIATION,  a  National  Bank- 
ing Association, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STIPULATION  AS  TO  PORTION  OF  RECORD 
TO  BE  PRINTED 

Whereas  the  parties  hereto  believe  that  certain 
portions  of  the  record  on  appeal  herein  may  be 
omitted  from  the  printed  record  without  incon- 
venience to  the  Court  in  the  consideration  of  the 
errors  assigned, 

Now  Therefore,  for  the  purpose  of  reducing  the 
costs  of  appeal,  the  parties  hereto  through  their 
respective  counsel  of  record  hereby  stipulate  and 
agree  that  only  the  portions  of  the  record  desig- 
nated below  need  be  included  in  the  printed  record: 

1.     Pages  1  to  125,  inclusive,  which  includes: 

a.  Amended  Complaint. 

b.  Answer  to  Amended  Complaint. 

c.  Stiinilation  of  Facts  No.  1. 

d.  Stipulation  of  Facts  No.  2. 

e.  Plaintiff's  Motion  to  Set  Aside  Order  of 
Submission  and  to  Reopen  Case. 
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f.  Deffiiilant's  opjiusitioii  tu  plaintiff's  inu- 
tioii  t«>  ifuijen  case. 

u:.  District  Court's  Opiniiui  filed  December 
5,  194<). 

Ii.  Ortler  of  the  Court  filed  Dec<'inlM*r  30, 
194(J. 

i.     Findinp*  of  Fact  and  Conclusicuis  of  j.aw. 

j.     Judirnient  entered  March  13,  1947. 

k.     Notice  of  Apjieal  with  date  of  Filing;. 

1.     Bond  for  Costs  on  appeal. 

in.  Dcsij^rnation  «»f  (^ontents  of  Record  on 
Appeal  filed  in  District  Court. 

n.  Appellant's  statement  of  Points  to  Ik' 
Kelied  Cpon  on  ApjH'al  Filed  in  District  Court. 

o.  Order  e.xtendinir  time  within  which  to 
file  Record  (»n  Appeal. 

p.     Transcript  of  Docket  j-ntrios. 

2.     Pajjes  of  e.xhihits  attached  to  Stijtulation  of 
Pacts  No.  2  as  follows : 

a.  Paijes  1  to  '.i  of  Kxhihit  3. 

b.  Page  5  of  Exhibit  3. 

c.  Patre  10  of  Exhibit  3. 

d.  Paires  18  tii  40,  inclusive,  of  Exhibit  3. 

e.  Patjes  43  to  47,  inclusive,  <if  Exhibit  3. 

f.  Patjes  50  to  53,  inclusive,  of  Exhibit  3. 

g.  All  papes  of  Exhibits  5  to  15,  inclusive. 
h.  She<'t  1  of  Exhibit  16. 

i.     Sheet  56  of  Exhibit  16. 
j.     All  papes  of  Exhibit  17. 
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3.  Statement  of  Points  to  be  Relied  Upon  on 
Appeal  filed  in  the  Circuit  Court. 

4.  This  Stipulation  as  to  Portion  of  Record  to 
be  printed. 

The  ]iorti()n.s  of  tlie  record  to  be  omitted  from 
tlie  record  are  as  follows: 

1.  Pages  of  Exhibits  attached  to  Stipulation  of 
Facts  No.  2  as  follows: 

(a)  All  passes  of  Exhibits  1  and  2. 

(b)  Pa.ije  4  of  Exhibit  3. 

((')  Pacres  6  to  9,  inclusive,  of  Exhibit  3. 

(d)  Pages  n  to  17.  inclusive,  of  Exhibit  3. 

(e)  Pages  41  and  42  of  Exhibit  3. 

(f)  Pages  48  and  49  of  Exhibit  3. 

(g)  All  pages  of  Exhibit  4. 

(h)     Sheets  2  to  55,  inclusive,  of  Exhibit  16. 
(i)     Sheets  57  to  80,  inclusive,  of  Exhibit  16. 

It  is  further  stipulated  and  agreed  that  Sheets 
2  to  55,  inclusive,  and  Sheets  57  to  80,  inclusive,  of 
Exhibit  16  attached  to  Stipulation  of  Facts  No.  2 
and  omitted  from  the  ])rinted  record  are  deprecia- 
tion schedules  which  are  similar  to  and  contain  the 
same  information  as  Sheets  1  and  56  of  said  ex- 
hibit differing  only  as  to  names  and  figures  appli- 
cable to  particular  depreciable  properties. 

It  is  further  sti]>ulated  nnd  agreed  that  if  in  the 
course  of  the  pre])aration  of  the  briefs  or  in  the 
oral  argument  of  this  appeal  counsel  for  either 
party  finds  it  necessary  or  desirable  to  refer  to  any 
of  the  exhibits  or  ])ortions  thereof  which  have  been 
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omitted  from  the  printed  record,  he  may,  with  the 
permission  and  the  approval  of  the  Court,  refer  to 
said  exhibits  in  the  original  record. 

This  stipulation  shall  be  included  in  the  printed 
record. 

Respectfully  submitted, 

/s/  GEORGE  H.  KOSTER, 

Attorney  for  Appellant. 

/s/  FRANK  J.  HENNESSY, 
/s/  WILLIAM  E.  LICKING, 
Attorneys  for  Appellee. 

So  ordered: 

/s/  FRANCIS  A.  GARRECHT, 

Senior  United  States  Circuit 
Judge. 

San  Francisco,  Calif.,  October  21,  1947. 
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